
Downloaded via the EU tax law app / web

@import url(./../../../../css/generic.css); EUR-Lex - 62000J0324 - EL 
Avis juridique important

|

62000J0324
??????? ??? ??????????? (?????? ?????) ??? 12?? ?????????? 2002. - Lankhorst-Hohorst 
GmbH ???? Finanzamt Steinfurt. - ?????? ??? ??? ?????? ????????????? ?????????: 
Finanzgericht Münster - ????????. - ????????? ????????????? - ????????? - ?????????? ??? 
???????? - ?????????????? ??????? ?????? - ??????? ????? - ?????? ??? ??????????? 
?????????? - ???????????. - ??????? C-324/00. 

??????? ??? ?????????? ??? ??????????? 2002 ?????? I-11779

????????
???????? ??? ????????
??????? ??? ?? ????????? ?????
??????????

????????

???? ??????? C-324/00, 

??? ???? ?? ??????????? ?????? ??? Finanzgericht M?nster (????????) ???? ?? ??????????, 
???' ????????? ??? ?????? 234 ??, ?? ??? ????? ????????, ??? ??????? ??? ???????? ??? 
???????? ??????? ??? ????????? ??????????? ?????? 

Lankhorst-Hohorst GmbH 

??? 

Finanzamt Steinfurt, 

? ?????? ????????????? ????????? ?? ???? ??? ???????? ??? ?????? 43 ??, 

?? ?????????? 

(?????? ?????), 

?????????? ??? ???? M. Wathelet (????????), ??????? ????????, C. W. A. Timmermans, D. A. 
O. Edward, P. Jann ??? A. Rosas, ????????, 

??????? ???????????: J. Mischo 

??????????: L. Hewlett, ????? ????????? ??????????, 



??????????? ????? ??? ??????? ???????????? ??? ?????????: 

- ? ????????? ?????????, ?????????????? ??? ???? W.-D. Plessing ??? T. J?rgensen, 

- ? ?????? ?????????, ?????????????? ??? ??? J. Molde, 

- ? ????????? ??? ???????? ?????????, ?????????????? ??? ??? J. E. Collins, 
????????????? ??? ??? R. Singh, barrister, 

- ? ???????? ??? ?????????? ??????????, ?????????????? ??? ??? R. Lyal, ????????????? 
??? ??? R. Bierwagen, Rechtsanwalt, 

??????? ????? ??? ?????? ???????????, 

???? ?????? ??? ?????????? ???????????? ??? Lankhorst-Hohorst GmbH, ??????????????? 
??? ???? J. Schirmer ??? J. A. Schirmer, Steuerberater, ??? ?????????? ???????????, 
??????????????? ??? ???? W.-D. Plessing ??? G. M?ller-Gatermann, ??? ??????????? ??? 
???????? ?????????, ??????????????? ??? ??? J. E. Collins, ????????????? ??? ??? R. 
Singh, ??? ??? ?????????, ??????????????? ??? ??? R. Lyal, ????????????? ??? ??? R. 
Bierwagen, ???? ?? ?????????? ??? 30?? ???? 2002, 

???? ?????? ??? ?????? ?????????? ??? ???????? ??? ????????? ??? ???? ?? ?????????? 
??? 26?? ??????????? 2002, 

??????? ??? ???????? 

??????? 

???????? ??? ????????

1 ?? ??????? ??? 21?? ????????? 2000, ? ????? ???????? ??? ?????????? ???? 4 
??????????? 2000, ?? Finanzgericht M?nster ???????, ???' ???????? ??? ?????? 234 ??, 
???????????? ??????? ?? ???? ??? ???????? ??? ?????? 43 ??. 

2 ?? ??????? ???? ??????? ??? ??????? ???????? ?????? ??? ???????? Lankhorst-Hohorst 
GmbH (??? ????: Lankhorst-Hohorst), ?? ???? ?? Rheine (????????), ??? ??? Finanzamt 
Steinfurt, ?????????? ??????????? ?????????, ??????? ?? ??? ?????????? ??? ????? 
???????? ??? ?? ?????????? ??? 1997 ??? 1998. 

?? ?????? ?????? ??????? 

3 ? K?rperschaftsteuergesetz (????? ???? ????? ??????????? ??????? ????????), ???? ????? 
???? ?? ??? 1996 ??? 1998 (??? ????: KStG), ???????????? ?? ????? 8a ??? ??????????? 
«???????? ??????????? ??? ???? ????????» ??? ?? ?????? ? ?????????? 1 ?????? ?? 
????????: 

«????????? ?? ????? ?? ???????? ???????? ??????????? ?? ??? ?????? ????????? ???? 
???? ????????????? ??????? ??? ????????? ??? ??? ?????????? ????????? ??? ????? 
??????????? ??????? ???????? ??? ? ?????? ????, ?? ???????? ??????? ?????? ??? 
??????????? ?????, ????????? ?????? ?????????? ??? ???????? ????????, ?????????? ?? 
??????????????? ???????? ??????, 



[...] 

2. ??? ???? ?????????? ??????? ????????????? ????? ???????? ??? ????????? ??? ??? 
????? ??? ?? ???????? ???????? ???????????, ?? ???????? ??????? ?????? ??? 
??????????? ?????, ?? ????????? ??? ???????????? ????? ????????? ??? ??????????, 
????? ?? ?? ? ????????????? ??????? ?? ???????? ?? ???? ????? ???? ?? ???????? 
????????, ??? ???? ?? ????? ?????? ????????, ??? ??? ?????? ???? ????? ????? ? ????? ?? 
?? ????????? ??? ?????????? ????????? ???? ????????????? ??????? ?????????? 
???????· [...]» 

4 ??? ?? ??????? ???? ?????????? ????????? ???, ???????, ??? ??????????? ????????? 
?????, ??????, ?? ?????????? ???????? ????????? ???, ????????, ?? ?????? ??????? 
?????????? ??????? ??? ????????????? ??? ??? ???? ??????????? ??????? ????????, ???? 
?? ?????? ??????? ???????? ??????? ??? ?????? ??? ?????? ?????????? ????????????? ?? 
???? ?????? ????? ? ??????????? ????????? ??? ?????????? ????? ??????????. 

? ??????? ??? ?????? ????? ??? ?? ???????????? ??????? 

5 ? Lankhorst-Hohorst ???? ?? ??????????? ?????????????? ??? ?????? ??????????? 
??????, ????? ??? ???????? ????????, ????? ?????????? ??? ????????????, ??????????? 
??? ?????????????? ?????????, ????????????? ???????????? ????? ??? ????? 
??????????? ??? ????????? ????????????. ?? ???????? ??? ???????? ????????, ??? 
???????? ??? 1996, ?? 2 000 000 ????????? ????? (DEM). 

6 ????????? ??????? ??? Lankhorst-Hohorst ????? ? ??????? Lankhorst-Hohorst BV (??? 
????: LH BV), ?? ???? ?? Sneek ??? ???? ?????. ? ????????? ??????? ??? ?????????? ????? 
???????? ????? ? ??????? Lankhorst Taselaar BV (??? ????: LT BV), ??? ???? ??? ???? ??? 
?????? ???? ???? ?????, ??? Lelystad. 

7 ?? ??????? ??? 1?? ?????????? 1996, ? LT BV ???????? ???? ???????????? ??? ?????? 
????? ?????? ????? 3 000 000 DEM, ???????? ?? ???? ??????? ?????? ????? 300 000 DEM, 
????? ????????? ??? 1?? ????????? 1998 (??? ????: ??????). ?? ??????????? ???????? 
?????????, ??? ?? ???? ??? 1997, ?? 4,5 %. ?? ????? ???? ??????????? ??? ????? ??? 
?????. ? LT BV ????????, ??? ????? ?????, ?? ???? ??? 135 000 DEM ?? 1997 ??? ??? 109 
695 DEM ?? 1998. 

8 ?? ??????, ??? ???????????? ?? ?????????? ?????????, ??????????? ??? ??? 
«Patronatserkl?rung» (?????? ???? ??????????? ??? ??? ?????? ??? ??????? ??? ???????), ?? 
??? ????? ? LT BV ?????????? ??? ??? ??????? ?? ????????? ??? ? ???????????? ??? 
?????? ????? ???????? ??? ??????? ?????????. 

9 ?? ?????? ??????? ??? Lankhorst-Hohorst ?? ?????????? ?? ??????? ??? 3 702 453,59 ?? 
991 174,70 DEM ?? ?????? ??? ???? ????? ??? ????????? ?????? ??? ?? ??????? ???? ???? 
?????? ??? ??? ????????. 

10 ???? ?? ?????????? ??? 1996 ??? 1998, ? ??????????? ??? ????????????? ??? ?????? 
????? ???????? ???????? ?? ??????????? ??? ???? ????????, ?? ????? ?????? ??? 1 503 
165 DEM ??? ?? ?????????? ???? 1998. 



11 ?? ??? ??? 28 ??????? 1999 ????????? ??? ???? ???????? ????? ??????????? ??????? 
???????? ??? ?? ?????????? ??? 1997 ??? 1998, ?? Finanzamt Steinfurt ??????? ??? ?? 
????? ??? ????? ?????????? ??? LT BV ????????????? ???? ?????????????? ??????? 
?????? ???? ??? ?????? ??? ?????? 8a ??? KStG ??? ??????? ??? Lankhorst-Hohorst ??? 
?????????? ????, ?? ?????????? 30 %. 

12 ???? ?? ?????? ??????????, ? ???????? ??? ????? ????????? ?? ????? 8a, ?????????? 1, 
?????? 2, ??? KStG ??? ??? ????????? ??? ? ????????????? ??????? ?? ???????? ?? ????? 
???????? ???????? ??? ??? ?????? ??? ??????? ?????, ??? ???????? ?? ????? ????????? 
???? ????????? ??? ???????? ?? ??????????? ??? ????????? ??? ?????? ?????. 
???????????? ????? ??? ???????????? ??? Lankhorst-Hohorst ??? ??? ????????? ??? ?? 
???????? ???????????? ?????? ????????, ? ?? ???? ??????? ??? ????????, ???? 
??????????????, ?? ????? ?????????? ?????? ??? ??????, ????? ??? ?????? ????????? ??? 
??????????? ??? ?????? ???? ??????????? ??? ??? ?????? ????????? ??? ???????. 

13 ?? ??????? ??? 14?? ???????????, ?? Finanzamt Steinfurt ???????? ?? ??????? ??? 
??????? ??? ????? ??????? ? ???????????? ??? ?????? ????? ???? ??? ?? ???? ????????? 
???? ???????? ????? ??????????? ??????? ????????. 

14 ???? ??????? ??? ????????? ??? ??????? ??? ????????? ???????????, ? Lankhorst-
Hohorst ?????????? ??? ? ???????? ??? ??????? ?? ?????? ??? LT BV ?????????? 
?????????? ????????? ??? ??? ??? ? ???????? ????? ???? ????????? ??? ???????? ?? 
????????????? ?? ?????????????? ??????? ??????. ??????????, ???????, ??? ?? ????? 8a 
??? KStG ??????? ??????????, ???????????? ????? ??? ????????????? ??? ????????????? 
????? ????????? ????????, ?? ?????? ??????????? ????????? ????? ?? ???????? ???? 
???????? ???? ? LH BV ??? ? LT BV, ??? ????? ??? ???? ???? ???? ???? ?????, ??? ???, 
???????, ?????????? ??? ????????? ?????? ???, ??????????, ??? ????? 43 ??. 

15 ? Lankhorst-Hohorst ???????? ??? ?????? ?? ?????? ????? ? ?????? ??? ?????? 8a ??? 
KStG ??? ????????? ???? ???????? ??????????? ???????????? ?? ?????? ??? 
?????????????? ????????. ????, ???? ??????? ??? ?????? ?????, ?? ?????? ?????????? 
???????????? ?? ????? ??? ?????????????? ??? ??????? ??? Lankhorst-Hohorst ??? ??? 
???????????? ?????. ? ???????????? ??? ?????? ????? ??????????, ???????, ???, ???? ??? 
??? ??????????? ??? ?????????? ?????????, ?? ????? ?????????????? ?????????? 
???????? ??? ?????? ??? ????? ??? ?????????? ????? ???? ??? LT BV. ???????, ??? 
????????? ??? ??? ????????? ???? ???? ??????? ??? ??? ?????????? ??????? ????? 
????????? ?? ???????? ?? ?????????? ??? ??????????? ???????? ?????? ???????????? ?? 
??? ??????????? ?????. 

16 ???? ?? Finanzamt Steinfurt, ? ???????? ??? ?????? 8a ??? KStG ?????? ??? ?? ???? ?? 
?????????? ??? ?????????? ??? ??????????? ??? ????????????? ????????, ? ???????? 
?????????, ????, ????? ????? ??? ??? ????????? ???? ???????????? ??? ????? 8a, 
?????????? 2, ????? ????????, ??? KStG ??????????, ? ????? ?????? ??? ???? ???????? 
???? ????????? ??? ???????? ?? ??????????? ??? ?????? ?????. ?? Finanzamt Steinfurt 
??????????, ????, ??? ?? ?????? ??? ?????? 8a ??? ????????? ?? ???????? ??? ? 
??????????? ???????? ?????????? ????????? ??? ?????? ?????, ?????? ?? ????? 
?????????????? ??? ?? ?????? ??????????. 

17 ???? ?????, ?? Finanzamt Steinfurt ??????????? ??? ?? ????? 8a ??? KStG ??? 
?????????? ???? ????????? ???? ??? ???????????? ??? ??????????. ???' ????, ?? ?????? 
????? ????? ????????? ????????? ?? ???????? ?????, ?????? ????? ?? ????? ??? 
???????????? ??? ????????????????. 



18 ?? Finanzamt Steinfurt ?????????? ??? ? ???????? ??? ??????? ?? ????? 8a ??? KStG 
?????? ??? ???????? ??? ??????????? ????????? ????? ??? ??????? ??? ??? ??????????? 
??? ?????? ?????????????? ??????? ???????? ???? ??????????, ??????? ?? ???????????? 
????????? ??? ?????? 5, ???? ????????? ??? ??? ???? ??? ??? ????????, ??? ??? ?????? 51 
??? KStG ?????????? ??? ?????? ?????????? ???????? ?????????????? ??? ?? ???????? 
??? ????????? ?????. 

19 ????????, ? ???? ??? ??????? ??? ??????? ?????????? ??? ? ?????? ??? ?????????? 
??????????? ?????????? ???????????? ??? ???????? ??? ?????? 8a ??? KStG ??? ??? 
??????????? ??? ????????? ??? ?????? ?????. 

20 ?? Finanzgericht M?nster ???????? ??????????, ?????? ??? ?????????? ??? ???????????, 
?? ???? ?? ??????? ??? ?????? 8a ??? KStG ?? ?? ????? 43 ?? (??., ?????? ?????, 
????????? ??? 28?? ?????????? 1986, 270/83, ???????? ???? ???????, ??????? 1986, ?. 273, 
??? 29?? ???????? 1999, C-311/97, Royal Bank of Scotland, ??????? 1999, ?. ?-2651, ??? ??? 
26?? ????????? 1999, C-294/97, Eurowings Luftverkehr, ??????? 1999, ?. 7447). ???????????, 
???????, ???, ??????? ?? ?? ????????? ??? ???????????, ? ??????? ??????? ?????? ? 
?????? ???????, ??? ???????? ???????? ?????????????? ????? ????? ??????? ??????, 
?????? ?????????? ??? ??? ????????? ?? ????? ??????????? ??????? ??? ??? ????????? 
??? ???????? ????? ????? ??? ??????????? ????????????? (??????? ??? 13?? ???????? 
2000, C-251/98, Baars, ??????? 2000, ?. ?-2787). 

21 ???? ?? ?????? ??????????, ??????? ???????? ??? ?????????? ????????????? ???? ?? 
??? ????????? ????????????? ???????????? ?????????? ??????????? ??? ??? ???????? 
???? ??? ? ??????? ??????? ???? ??? ???? ??? ????? ??????? ?????? ????? ??? ?? ?????? 
???? ????? ????????????? ? ?????????, ????? ?? ????????? ???? ????? ????????????? 
???????????. 

22 ?? Finanzgericht ?????????, ???????, ??? ? ??????? ??? ?????? 8a ??? KStG ??? 
????????? ????? ?? ??? ?????????, ???? ?? ?? ?????????? ??? ?????????????? ?? ????? 
????????? ?????. 

23 ?? ?????? ?????????? ???????? ???, ??? ??? ???????? ?????, ???? ??????? ??? ???? 
??? ???? ??? ????? ????????? ????????? ??????? ??? ??????? ??? ?????? 8a ??? KStG, 
???, ?????? ??? ??????? ??? ????? ??? ???????? ? ??? ???? ???? ??? ????????, ???? ??? 
???????? ????????? ?????????????? ???????????? ??? ??? ???? ??? ??? ???????? ???, 
???? ????????, ??? ?????????? ????????? ?????. ????, ? ????????? ???? ????????? 
??????? ???????? ??? ????????? ?? ????????? ?????????? ???? ???? ??? ???????? 
???????? ??? ????????????? ??? ?????? ?????. 

24 ???? ????? ??? ?????????? ??? ?????? 8a ??? KStG, ?? ?????? ?????????? ????????? 
??? ???????? ??? ????? ??? ???????? ??? ??????? ??? ??????????? ?????????? ????? 
????? ???? ????????? ????? ???????? ?????? ??? ??????????? ?????????????? ??? 
????????? ?? ???? ????????????? ??? ??? ???????????? ??? ????? ?????????????? 
(??????? ??? Bundesfinanzhof ??? 30?? ?????????? 1996, ? ? 61/96, BStBl. II 1997, 466, ??? 
???????????? ??????? ??? ??????????? Eurowings Luftverkehr, ????? 42). ???? ????????? 
??? ???????? ?? ??????????? ??? ?????? ?????, ??? ????????? ??????? ?????? ????????. 

25 ??????? ??? ???????, ?? Finanzgericht M?nster ????????? ?? ?????????? ?? ?????????? 
??? ?? ???????? ??? ?????????? ?? ???????? ???????????? ???????: 

«?????? ?? ?????????? ? ??????? ??? ?????????? ????????????? ??? ??????? ??????? 
?????? ???? ?????????? ????? ??????? ?????? ???? ?? ????? 43 ??? ???????? ??? ??? 
?????? ??? ?????????? ??????????, ??? 10?? ????????? 1997, ??? ??? ?????? ??? 



?????????? ???? ??? ??????? ???? ? ?????? ??????? ??? ?????? 8a ??? 
K?rperschaftsteuergesetz;» 

???????? ??? ??????????? 

26 ??????, ??????????????, ?? ?????????? ???, ???? ????? ?????????, ?????? ? ????? 
????????? ???????? ???? ??????????? ??? ?????? ?????, ?? ?? ???? ????? ?????? ?????? 
?? ?????? ??? ??????????? ???? ???????? ?? ????????? ?????? ???, ??????????, ?? 
??????? ??? ???? ???????? ???? ?????????? (????????? ??? 11?? ????????? 1995, C-80/94, 
Wielockx, ??????? 1995, ?. I-2493, ????? 16, ??? ??? 27?? ??????? 1996, C-107/94, Asscher, 
??????? 1996, ?. I-3089, ????? 36, ????????????? ????????? Royal Bank of Scotland, ????? 
19, ??? Baars, ????? 17, ??? ??????? ??? 8?? ??????? 2001, C-397/98 ??? C-410/98, 
Metallgesellschaft ?.??., ??????? 2001, ?. ?-1727, ????? 37). 

??? ??? ???? ????? ??????? ??????? ???? ????????? ????????????? 

27 ?????? ?? ??????????? ??? ?? ????? 8a, ?????????? 1, ?????? 2, ??? KStG ???? 
???????? ???? ???? «????????? ?? ????? ?? ???????? ???????? ??????????? ?? ??? ?????? 
????????? ???? ???? ????????????? ??????? ??? ????????? ??? ??? ?????????? 
????????? [?????]». ? ??????????? ????? ???????, ???? ????? ?? ?????????? ??? ????? 
??? ????????????? ??? ?????????? ???????? ???? ??? ???????? ???? ???????? ?? ??????? 
????????? ?????????, ??????? ????????????? ?????? ??? ?????????? ??? ????? ??? ???? 
???? ??? ???????? ???????? ??? ?? ? ??????? ???? ??????? ??????? ? ??? ??? ????????. 

28 ????????, ?? ?????????? ??? ???????? ???????? ???????? ???????????, ???? 
??????????? ??? ???????????, ????????? ?????, ???, ???? ??????, ?? ????????? ???????? 
???????? ??? ???????????. ???? ?????????? ??? ????? 4 ??? ???????? ?????????, ?? 
?????? ??????? ?????????? ??????? ??? ????????????? ??? ??? ???? ??????????? 
??????? ???????? ???, ?? ?? ??????, ??? ??????????? ????????? ????? ????? ?????????? 
?? ?????? ??????? ???????? ??????? ??? ?????? ??? ?????? ?????????? ????????????? ?? 
???? ?????? ????? ? ??????????? ????????? ??????? ???????????. ? ????????? ???? 
???????? ???? ? ??????? ??????? ??? ????????????? ??? ?????? ?????, ? ????? ????? 
?????????? ????????????? ?? ???????????? ????? ??? ????????? ???? ???? ??????????? 
??????? ????????, ??? ?????? ??????? ?? ????????? ?? ??? ????????? ??? ?????????? 
????? ?????????? ??????? ????????. 

29 ???????? ??????? ???, ??????? ??? ?????? 8a, ?????????? 1, ?????? 2, ??? KStG, ?? 
????? ??? ????????????? ??? ????????? ????????? ??? ???????? ?? ??????? ????????? 
???????????? ??? ??????? ??????? ?? ????????? ??? ???????? ????????????? ?? 
?????????????? ????????? ?? ?????????? 30 %, ???, ???? ????????? ??? ????????? 
??????? ????????? ??? ???????? ??? ?????? ? ??????? ???????, ??? ?????????? 
????????? ?????, ?????? ???? ??? ???? ??? ??? ????????, ?? ?????????????? ????? 
?????????? ?? ??????? ??? ??? ?? ?????????????? ?????????. 

30 ?????????? ?? ??????? ??? ???????????, ? ????????? ????????? ??????? ??? ??? ?? 
????? ??? ????????????? ??? ????????? ????????? ??? ???????? ??? ??????? ??? ??????? 
? ????? ?????? ???? ??? ???? ??? ??? ????????, ?? ??????? ????????? ????????? ?? ????? 
???? ????????? ? ?????????, ???????????????? ??????????? ?? ?????????????? 
????????? ???? ????????? ??? ? ??????? ??????? ???? ?????? ?? ?????? ???? 
??????????? ??? ??? ?????? ??? ??????? ??? ???????. 

31 ? ?????????, ??????, ???? ??? ????? ????? ?? ????????? ?? ??????? ????????????? 
???????? ??? ????? ??? ???????? ????????. ????????, ? ????????????? ???? ????????? 
????? ?? ??????????????? ???????? ?????? ????????, ??????????? ??? ????????? ? ????? 
???? ??? ???? ??? ??? ???????? ??? ???? ????????? ??? ??????? ??????? ?? ????????? 



??? ????????, ????????? ??? ????????????? ??? ??? ???????? ??? ?????? 8a, ?????????? 
1, ?????? 2, ??? KStG, ??????????? ??? ???????? ? ?? ???????? ???? ??????????? ??? ??? 
?????? ??? ??????? ??? ???????. 

32 ??? ?????? ??????? ????????????? ?????? ?????????? ???????? ?????????? ??? 
???????? ???????? ??? ????? ??? ???????? ???? ???????? ??????? ??????? ???? 
????????? ????????????? ????????????? ???????? ??? ?? ????? 43 ??. ?? ??????? ???? 
????? ???? ?????????? ????? ??????? ???????? ????????? ??? ?????? ??? ?????????? 
????????????? ?? ?????? ???????? ?????????????? ????? ????? ?????? ?????, ?? ?????? 
?? ?????????, ???? ????????, ?? ??????????? ??? ??? ????????, ?????????? ? ????????? 
?????????? ???????? ????? ??? ??????? ?????? ??? ???????? ?? ????? ????. 

??? ??? ???? ????? ?????????????? ?? ??????? ???? ????????? ????????????? 

33 ?????? ????? ?? ????????? ?? ??? ?????? ????? ???? ?? ??????????? ??? ????? 8a, 
?????????? 1, ?????? 2, ??? KStG ????????? ??? ?????? ????? ??? ???????????? ?? ?? 
??????? ??? ?????????????? ??? ???????????? ?????? ??????? ???????????. ???????? ?? 
??????, ?? ??? ?????? ?????????, ?? ????? ?? ????? ????????? ??? ?? ?????????? ??? 
?????????? ??? ?? ???? ?????? ??? ?? ??? ?????????? ??? ????? ??? ????? ????????? ??? 
??? ???????? ??? ?????? ????? (??., ?????? ?????, ????????? ??? 15?? ???? 1997, C-
250/95, Futura Participations ??? Singer, ??????? 1997, ?. ?-2471, ????? 26, ??? ??? 6?? 
??????? 2000, C-35/98, Verkooijen, ??????? 2000, ?. ?-4071, ????? 43). 

34 ??????, ? ????????? ?????????, ? ?????? ?????????, ? ????????? ??? ???????? 
????????? ??? ? ???????? ???????????? ??? ?? ??????? ???? ????? ???? ?????? ????? 
????????? ???? ???????????? ??? ???????????? ???? ????? ????????? ? ???????? ???? 
???????? ????????? «???????????????????» ? «??????????????? ????????????????». ??? 
??? ????? ???? ?? ????? ????????, ????? ??????????? ??????????, ??? ??????????? 
???????, ? ?????????? ??? ??????????????? ???? ?????????? ???? ?????????? ??????? 
???? ???? ???????? ?????????. ????????, ???? ????????? ????, ?? ????? ??? ?????????? 
?????????????? ??? ??????? ??????? ??? ????? ????? ?? ?????? ????????? ???? ??? 
?????????? ??? ???????????? ?????? ??? ??????????, ??? ??? ??? ????? ?? ??????????? 
??????????. ??? ????? ??? ? ????????? ??? ? ??????? ??? ??????? ????? ??? ???? ???? ?? 
???????????? ?????, ? ?????????? ?????? ?????? ???? ?? ?????????? ??? ?? ??? ???? 
???? ????. 

35 ? ???????? ????????? ??? ?? ????? 8a, ?????????? 1, ?????? 2, ??? KStG ?????????, 
?????, ???????? ??? ??? ????????? ??? ? ??????? ??????????? ??? ?? ???????? ?? ???? 
???????? ???????? ??? ?????? ??? ?????? ???????? ??? ????????? ??? ????????? 
???????? ??? ????????? ????????? ?? ????? ???? ?? ???? ????????. ??????, ? ???????? 
???????????, ?? ??????????, ??? ??????? ??? ?????? ???????????? ??? ????? ??? ? 
????????? ????????? ???????? ???? ????????? ???? ??? ???? ?????? ??? ??????????, ??? 
? ??????? ??????? ??? ??????? ???? ???????? ??????????? ????? ?? ??????? ???? ???? 
?????, ?? ?????, ???? ?????? ??? ???? ?????????. ? ???? ??? ?????????????? ????????? 
?? ?????????? ?????? ??? ??? ?????????????? ?????? ????? ????? ???? ?? ?????????? ? 
????? ??????????. 



36 ??????????????, ?????? ?? ?????????? ? ????? ????????? ??????? ?? ??? ????? ? 
?????? ??? ??????????? ?????? ??? ??????? ?????????? ???? ??????? ??????????? ????? 
?? ????????????? ??? ????? ??? ????? ???????? ???????? ???? ??? ??? ??? ??????????? 
?????????? (??. ??????? ??? 16?? ??????? 1998, C-264/96, ICI, ??????? 1998, ?. ?-4695, 
????? 28· ????????????? ????????? Verkooijen, ????? 59, ??? Metallgesellschaft ?.??., ????? 
59· ??????? ??? 21?? ??????????? 1999, C-307/97, Saint-Gobain ZN, ??????? 1999, ?. ?-6161, 
????? 51). 

37 ???? ?????, ??????????, ?? ??????????? ??? ?????????? ???? ??????? ????????????, 
?????? ?? ????????????? ??? ? ??????? ???? ????? ???? ????????? ??? ???? ?? ?????? 
????? ??? ?????????? ??? ??????????? ?? ????????? ??? ?????????? ??????????? ?? 
?????? ?????????? ???????????, ????? ?????? ??? ?????? ????? ? ?? ??????? ??? 
????????? ?????????? ?????????, ???? ?????, ???????, ???? ????????? ???? ????? ? 
??????? ??????? ???? ??? ???? ???, ??? ???????????? ????, ????? ??? ????????????? 
??????????? ??? ?????????. ????, ??? ?????? ????????? ??? ???????????, ???? ???????, 
??????? ????????????, ????????? ???, ?? ???? ??????????, ? ??????? ???? ???????? ??? 
?????????? ????????? ??? ??????? ???? ????? ????????????? (??., ??? ?? ?????? ????, 
???????????? ??????? ICI, ????? 26). 

38 ???? ?? ?????, ??????? ?? ??? ???????????? ??? ????? ??? ????????? ???????????, ?? 
?????????? ??? ??????????? ????? ??????????????, ????????? ??? ? ???????????? 
???????????????? ????? ?? ????? ?? ?????? ??? ???????????? ??? ????????????? ??? 
?????? ????? ??? ???? ?????? ??? ?????????? ??? ??????? ??? ?????????? ??????? ???. 
????????, ??? ?? ?????????? ????????? ??? ? Lankhorst-Hohorst ??????, ???? ?? 
?????????? ??? 1996 ??? 1998, ?????? ???? ???? ????????????? ???? ?????? ??? ???????? 
???? LT BV. 

39 ????????, ? ????????? ????????? ??? ? ????????? ??? ???????? ????????? 
???????????? ??? ?? ????? 8a, ?????????? 1, ?????? 2, ??? KStG ?????????????? ??? ??? 
??? ?????? ???????????? ??? ??????? ??? ??????????? ??????????? ??????????. ??? 
????????????, ???? ??? ?? ???? ???????????, ? ??????? ???? ???????????? ?? ??, ??????? 
??????????????, ???? ??? ??????? ????????????, ??????? ?? ??? ????? ?? ???? ??? ???? 
??????? ?? ???????? ???????? ???????? ??? ??????? ???? ???????? ?????? ?? ????? 
??????????? ?? ???? ????? ??? ???? ??????? ? ??????? ?? ???????? ?? ????? ?????? 
???????? ??? ???????. ?? ????? 9 ??? ?????????-???????? ??? ?????????? ??????????? 
??????????? ??? ?????????? (????) ???????? ?? ??????? ????, ???????????? ??? 
????????????? ??? ?????? ??? ???????????? ???????, ???? ??????????? ?????? ???? 
???????? ????? ?????? ?? ??????????? ?????????? ??? ????? ??? ??? ????? ??????? ??? 
??????. 

40 ???????, ?????? ?? ??????????? ???, ???? ????????? ??? ??? 28?? ?????????? 1992, C-
204/90, Bachmann ??????? 1992, ?. ?-249), ??? ??? 28?? ?????????? 1992, C-300/90, 
???????? ???? ??????? (??????? 1992, ?. ?-305), ?? ?????????? ??????? ????? ??? ? 
?????? ???????????? ??? ??????? ???? ??????????? ?????????? ?????? ?? ????????????? 
??????? ???????? ?? ?????????? ??? ???????? ?????????? ??? ????????. 

41 ??????, ???? ??? ????????? ???? ????????? ??? ???????? ???? ????? ???? ?????????. 

42 ????????, ???, ???? ????????? ??? ?????????? ?? ??????????? ??? ????????????? 
????????? Bachmann ??? ???????? ???? ???????, ???????? ?????? ?????????, ????????? 
??? ????????? ??? ???? ??? ??? ???? ?????????????, ?????? ??? ??????????? ????????? 
??? ???????? ??? ????????????? ??? ??????? ????????? ?????????? ??????? ??? ???? ??? 
??? ???????????? ??? ????? ??? ??????????? ?? ???????? ??? ????????? ?????, 
????????? ??? ?????? ?? ?????????? ??? ?? ??????????? ? ?????? ??? ???????? 



??????????? ??????????, ??? ????????? ??????? ?????? ????????? ????? ??? ?????? 
????, ???? ???? ??????? ??? ?????? ?????, ? ????????? ???? ???????? ???????? 
?????????? ???? ???????? ????????? ??????? ?????????? ???????????, ????? ? 
????????? ????????? ?? ??????????? ?????? ?????????? ??????????? ????? ?? 
?????????????, ??? ??? ??????? ????, ??? ?????? ??????????? (??., ??? ?? ?????? ????, 
???????????? ??????? Wielockx, ????? 24· ??????? ??? 14?? ????????? 1995, C-484/93, 
Svensson ??? Gustavsson, ??????? 1995, ?. ?-3955, ????? 18· ????????????? ????????? 
Luftverkehr, ????? 42, Verkooijen, ??????? 56 ??? 58, ??? Baars, ????? 40). 

43 ??????, ? ????????? ??? ???????? ?????????, ????????????? ??? ????? 31 ??? 
????????????? ????????? Futura Participations ??? Singer, ??????????? ??? ?? ??????? 
???? ????? ???? ?????? ????? ?? ???????? ?? ????????????? ??? ??? ????? ??? 
???????????? ??? ??????????????????? ??? ??????????? ???????. 

44 ?????, ???????, ? ?????????? ???, ??????? ??? ???????????, ??? ????? ???????? 
??????? ????????????? ??? ?? ???????????? ?? ???? ?? ? ????????????? ??? ?????????? 
??? ????? 8a, ?????????? 1, ?????? 2, ??? KStG ????? ?????? ?? ????????? ???? 
?????????? ??????????? ????? ?? ???????? ?? ???? ??? ???????????? ???????????. 

45 ??????? ??? ??????? ??? ??????? ???????, ??? ??????? ??? ??????? ?? ?????? 
?????????? ?????? ?? ????? ? ???????? ??? ?? ????? 43 ?? ???? ??? ?????? ??? ??? 
????????? ????? ???? ???? ??? ??????????? ??? ?? ????? 8a, ?????????? 1, ?????? 2, ??? 
KStG. 

??????? ??? ?? ????????? ?????

??? ??? ?????????? ?????? 

46 ?? ????? ??? ????? ??????????? ? ????????? ?????????, ? ?????? ?????????, ? 
????????? ??? ???????? ?????????, ????? ??? ? ????????, ??? ????????? ???????????? 
??? ??????????, ??? ???????????. ????????? ??? ? ??????? ?????????? ???? ?? ???? ???? 
????????? ??? ?????? ????? ??? ????????? ?????????????? ??? ??????? ??????? ??? 
????????? ???????????, ?' ???? ??????????? ?? ????????? ??? ??? ?????????? ??????. 

??????????

??? ???? ?????? ??????, 

?? ?????????? 

(?????? ?????), 

????????? ??? ??? ?????????? ??? ??? ??????? ?? ??????? ??? 21?? ????????? 2000 ?? 
Finanzgericht M?nster, ???????????: 

?? ????? 43 ?? ???? ??? ?????? ??? ??? ????????? ????? ???? ???? ??? ??????????? ??? 
?? ????? 8a, ?????????? 1, ?????? 2, ??? K?rperschaftsteuergesetz (????? ???? ????? 
??????????? ??????? ????????). 


