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1        ?? ??? ?????? ??????????, ? Dirk Andres, ??????? ??? ??? ???????? ??? ???????? 
?????????? ??? Heitkamp BauHolding GmbH (??? ????: HBH), ????? ??? ???????? ??? 
????????? ??? ??????? ??????????? ??? ?????????? ?????? ??? 4?? ??????????? 2016, 
Heitkamp BauHolding ???? ????????? (T?287/11, ??? ????: ????????????????? ???????, 
EU:T:2016:60), ???? ?? ????? ???, ?? ??? ?? ???? ???????, ?? ?????? ?????????? ???????? 
?? ??????? ??? ???????? ??? HBH ???? ????????? ??? ????????? 2011/527/?? ??? 
?????????, ??? 26?? ?????????? 2011, ??????? ?? ??? ??????? ???????? C 7/10 (????? CP 
250/09 ??? NN 5/10) ??? ?????????? ??? ?? ???????? «????? ???? ?????????? ??????? 
????????, ????? ??????????» (?? 2011, L 235, ?. 26, ??? ????: ??????? ???????), ????? ??? 
??? ??????? ????? ??? ?????????? ?????????.

2        ?? ??? ???????? ?????? ??????????, ? ????????? ???????? ????? ?? ????????? ? 
????????????????? ??????? ???? ?? ????? ???, ?? ??? ?? ???? ???????, ?? ?????? 
?????????? ???????? ??? ??????? ??????????? ??? ???? ???? ???????? ???? ??? ?? ??? 
????????? ???, ???? ????????, ?? ?????????? ? ?????????? ????????? ???????? ?? 
??????????.

 ?? ???????? ??? ???????? ??? ? ??????? ???????

3        ?? ???????? ??? ???????? ??? ? ??????? ??????? ???????, ???? ?????????????? 
???? ??????? 1 ??? 35 ??? ?????????????????? ?????????, ?? ??????????? ?? ????.

 ?? ????????? ??????

4        ??? ????????, ??????? ??? ?????? 10d, ?????????? 2, ??? Einkommensteuergesetz 
(????? ???? ????? ???????????, ??? ????: EStG), ?? ?????? ??? ????????????? ???? ?? 
???????? ???? ??????????? ????? ??????? ?? ??????????? ?? ??????? ?????????? ???, ?? 
?????????? ??? ?? ??????????? ?????????? ??? ???????? ???? ??????????, ?? ??? ?????? 
?????????, ??? ??? ?????????? ????? ???? ?? ??? ?? ???? ?????? (??? ????: ??????? ???? 
????????? ??? ??????). ???? ?? ????? 8, ?????????? 1, ??? Körperschaftsteuergesetz (????? 
???? ????? ????????, ??? ????: KStG), ? ??????? ???? ????????? ??? ?????? ?????? ??? 
??? ???????????? ??? ?????????? ?? ???? ????????.

5        ? ?? ??? ?????????? ????????? ?????? ???? ?? ?????????? ??? ???????, ?? ???? 
????? ??? ???????????? ?????, ???????????? ?? ?????? ????? ?????? ??????????? 
?????????? ?????????????, ???? ?????????????? ?? ????? ?? ?????????? ????????? 
??????. ??? ?? ??????????? ??????? ?????? ??????????, ??? ?????????? ?? 
?????????????, ? ???????? ????????? ???????, ???? ?? ???? 1997, ???? KStG ?? ??????? 
??? ?????? 8, ?????????? 4, ??? ????????? ?? ?????????? ????????? ?????? ???? 
???????????? ??? ??????????? ??????? ??? ??????????? ?? ??????? ??? ????? 
?????????? ??? ??????.

6        ?? ????? 8, ?????????? 4, ??? KStG ??????????? ??? 1?? ?????????? 2008 ?? ??? 
Unternehmensteuerreformgesetz (???? ??? ?? ???????????? ??? ?????????? ??? 
????????????). ?? ??? ?? ???? ???? ???????????? ???? KStG ??? ??? ????? 8c, ?????????? 
1 (??? ????, ??????: ??????? ???? ??? ????? ?? ?????? ??????????? ???? ?????), ??? 
??????????, ? ??????? ?????????, ?? ?????????? ????????? ?????? ?? ????????? ???? ??? 
????? ??????????????? ????? ??? 25 % ? ??????????? ???????? ??? ????????? ???????? 



(??? ????: ?????????? ????? ??????????). ???? ??? ?? ???? ???????, ??????, ?? ????????? 
???????????? ???????? ??? 25 % ??? 50 % ??? ????????????? ?????????, ??? ????????? 
???????????, ??? ??????????? ?????????? ? ??? ??????????? ????? ??? ???????? ?? 
??????? ???? ???????? ????? ??? ????? ???? ??? ??????? ??? ????????????, ?? ?????? 
??? ??? ????? ?????????????? ??????????? ???? ?????, ???’ ????????? ???? ?? ???? ??? 
??????????? ????????? ??? ????????. ????????, ?? ????????? ??? ????????????? ?? ???? 
???????? ??????????? ??? ?? 50 % ??? ????????????? ?????????, ??? ????????? 
???????????, ??? ??????????? ?????????? ? ??? ??????????? ????? ??? ???????? ?? 
??????? ???? ????????, ?? ?????? ??? ??? ????? ?????????????? ??? ????????? ?????.

7        ????? ???????? ??? ??? ?????? ???? ??? ????? ?? ?????? ??????????? ???? ????? 
??? ???? ??????????. ??????, ?? ??????????? ????? ?????????, ?? ????????? ?????????? 
?????? ?????????? ???????????? ???? ????????? ????????????? ????????????, ?? 
???????? ?????????? ???????? ???? ?????? ?????, ???’ ????????? ???? ???????????? 
????????? ??? Bundesministerium der Finanzen (????????????? ?????????? ???????????, 
????????) ??? 27?? ??????? 2003.

8        ??? ?????? ??? 2009, ?? ??? Bürgerentlastungsgesetz Krankenversicherung (???? ??? ?? 
?????????? ????????? ??? ??????? ???? ????? ??? ???????? ?????????), ???????????? ? 
??????? ??? ?????????? 1a ??? ????? 8c ??? KStG (??? ????, ??????: ????? ??????????? ? 
??????? ?????). ??????? ??? ???? ????? ?????????, ??? ?????? ??????? ??????? ?? 
????????? ??????, ????? ??? ?? ????????? ?????????? ?????? ?????????? ???? ??? 
?????? ??? ?????? 8c, ?????????? 1, ??? KStG, ?????? ?????????? ?? ????????? 
????????????: ? ????? ??? ???????? ???? ?? ????? ??? ????????? ??? ????????? ???? ?? 
??????? ?????? ??? ??????, ? ?? ???? ??????? ???? ???????? ? ?????????? ?? ???????? 
????????? ? ????????????? ???????????? ?? ??????? ????? ??? ?? ???? ????????, ???? 
???????????, ???’ ??????, ??? ??? ??????????? ??? ?????? ????????, ??? ?????????? 
???????? ????????? ???????? ? ??? ??? ??????? ??? ?????? ?? ????? ??????????? ?? 
????? ????????? ??????? ?????? ?????? ??????????? ?????????????? ???????? ???? ???? 
?? ????? ????? ??? ??? ??? ????? ??? ???????? ???, ???? ?? ??????? ?????? ??? ?????? 
??? ????????, ? ??????? ??? ???? ?????? ??? ?????????????? ???.

9        ?? ??????? ????? ?????? ?? ???? ???? 10 ??????? 2009 ??? ???? ?????????? ???? 
??? 1?? ?????????? 2008, ? ????? ????? ? ?????????? ???????? ?????? ??? ?????? ???? 
??? ????? ?? ?????? ??????????? ???? ?????.

 ? ??????????????

10      ?? ?? ????? 1 ??? ???????? ?????????, ? ???????? ?????????? ??? «?? ???????? 
???????? ????????? ????? ??? ?????? 8[c,] ?????????? 1[a,] ??? [KStG] ?????????? 
???????? ??? ??? [???????????? ?????????? ??? ?????????] […] ??? ??? ????? 
??????????? ?? ??? ????????? ?????».

11      ??????????? ?? ???????????? ?? ????? ??????????? ?? ??????? ???????? ???? ??? 
?????? ??? ?????? 107, ?????????? 1, ????, ?? ?? ??? ??????? ?????? ????????, ?????? 
?????, ??? ? ?????????????? ????? ??????? ???????? ??? ??? ?????? ? ?????? 
????????????? ??? ????? 8c, ?????????? 1, ??? KStG ??? ? ?????? ????????? ??? ??????? 
??? ????? ??? ?????? ??? ??? ????? ?????????????? ??? ???????? ??? ?????? ???? 
?????????? ? ???????? ???????, ??? ??? ? ?? ???? ????? ????, ???? ????????, ????? ?? 
???????? ?????????? ??????????? ?? ???????????? ??? ????????? ??? ???????????? ???? 
?? ?????? ??? ?????????????? ?????, ?? ????? ??? ??????????????? ??? ?? ???? ? ??? ?? 
????? ????????? ??? ??????????? ??????????, ???????????? ????? ??? ?? ??????? ????? 
???????? ???? ???????????? ??? ??????????? ??? ?????????? ???? ?????????? ??? 



???????????????? ?????, ?????? ?????????? ????? ??????? ???? ?? ?? ??? ???????. 
?????????, ?? ?? ????? 2 ??? 3 ??? ?? ???? ?????????, ?? ?? ??? ??????? ?????? ?????? 
??? ????????? ????????? ?????????? ??? ??????????? ??? ??????? ??? ?? ???? 
?????????? ?????????? ????????????? ?? ??? ????????? ?????, ??? ??? ????????? 
????????? ????????????.

12      ?? ?? ????? 4 ??? ???????? ?????????, ? ???????? ??????? ??? ???????????? 
?????????? ??? ????????? ?? ????????? ??? ???? ????????? ??? ????????? ?????????? 
??? ??????????? ??? ??????? ??? ?????????? ?????????? ???? ??? ?????? ??????? ????? 
??? ????? 1 ??? ?? ???? ?????????. ???’ ????????? ??? ?????? 6 ??? ?????????? ????? 
?????????, ?? ?????? ????? ???? ??????, ?????? ?????, ?? ???????? ???? ???????? 
???????? ??? ?? ??? ?????????.

 ?? ???????? ??? ????????

13      ? HBH ????? ??????? ? ?????, ??? ?? 2008, ????????? ?? ???????? ?????????. ???? 
20 ??????????? 2009, ? ??????? ??? ??????? ?????? ?? ????? ??? ??????? ??? HBH, 
??????????? ?? ??????????? ?? ????? ???? ??? ????? ??? ??????????? ???. ???? ??? 
?????????? ??? ????? ???? ? ?? ???? ?????, ? HBH ???????? ??? ???????????? ??? ??? 
???????? ??? ?????? ???????????. ????? ???? ??????????? ?? ?????????? ?????????? 
????????? ???? 11 ????????? 2009 ??? ?? Finanzamt Herne (?????????? ???? ??? Herne, 
????????) (??? ????: ?????????? ??????????). ???????, ???? 29 ???????? 2010, ? HBH 
????? ??? ?? ?????????? ???? ??? Herne ???????? ?????????????? ????? ???????? ??? ?? 
?????????? ???? 2009, ? ????? ???????? ????? ??? ?????? ??? ???????????? ??????? ??? 
?????? ?????.

14      ?? ??????? ??? 24?? ??????????? 2010, ? ???????? ?????????? ???? ???????????? 
?????????? ??? ????????? ??? ??????? ??? ?? ??????? ??? ??????? ?????????? ??????? 
??? ??????????? ??? ????? 108, ?????????? 2, ????, ???? ????? ?? ??????? ?????. ?? 
??????? ??? 30?? ???????? 2010, ?? ???????????? ????????? ??????????? ??????? ?? 
????????? ?????????? ???? ?? ??? ????????? ????? ?? ????? ????.

15      ???? 27 ?????????? 2010, ? ??? 29 ???????? 2010 ???????? ?????????????? ????? 
??????????????? ?? ??? ???????? ?????????????? ????? ???????? ??? ?? ?????????? 
???? 2009, ? ????? ??? ???????? ?? ????? ???????????. ??? ????????? ??? 2011, ? HBH 
?????, ?????? ?????, ?????????? ?????????????? ????? ???????? ?? ?????? ????????? 
??????? ?????????? ??? ??? ?? ?????? ?????? ??? ????????? ????? ??? ?? ???? ?????. ??? 
1? ???????? 2011, ? ?? ??? ??????? ????? ??? ???????? ????? ???????? ??? ?? ?????????? 
???? 2009. ???? ??? ?? ????????? ??? ?????? 8c, ?????????? 1a, ??? KStG, ? ?? ??? 
??????? ??? ???????? ?? ????????? ??? ?????? ??? ??????? ???? 31 ?????????? 2008.

16      ???? 19 ???????? 2011, ? ?????????? ???? ??? Herne ????????? ?? ?????????? 
??????????.

17      ???? 22 ??????? 2011, ? ???????????? ?????????? ??? ????????? ??????????? ???? 
???????? ???????? ??? ???????????? ??? ????? ???????? ??? ?? ??????? ?????. ?? ?? 
???? ?????? ????? ??????????? ?????? ???????? ??? ???????? ?? ???? ??? ?????? ????? 
????????? ?? ??????????? ??????????? ??????? ?? ??? ???????? ??? ?????? ???????????, 
???? ????? ?????????????? ? HBH.

 ? ?????????? ??????? ??? ??????? ??????????? ??? ? ????????????????? ???????

18      ?? ????????? ??? ???????? ??? ?????????? ??? ??????? ??????????? ???? 6 ??????? 



2011, ? HBH ?????? ???????? ???? ????????? ??? ???????? ?????????.

19      ?? ??????? ????????? ??? ???????? ??? ?????????? ??? ??????? ??????????? ???? 
16 ??????????? 2011, ? ???????? ???????? ??????? ???????????, ??????? ??? ?????? 114 
??? ?????????? ??????????? ??? ??????? ??????????? ??? 2?? ????? 1991.

20      ???? 29 ????????? 2011, ? ???????????? ?????????? ??? ????????? ?????? ?? ??? 
????????? ?? ???????? ??? ?????????? ???? ??? HBH. ? ?????? ???? ????? ????? ?? 
??????? ??? ???????? ??? ???????? ???????? ??? ??????? ??????????? ??? 5?? ????????? 
2011.

21      ?? ??????? ??? ??????? ??????????? ??? 21?? ????? 2014, ???????????? ???? ? 
??????? ??????????? ????????? ???? ?? ??? ????? ??? ?????????, ???? ?? ????? 114, 
?????????? 4, ??? ????? ?????????? ???????????.

22      ???? ??????? ??? ????????? ???, ? HBH ???????? ??? ?????? ?????????, ?? ??? 
?????? ? ??? ?????? ???????? ?? ??? ?? ??????? ????? ??? ????, a priori, ?????????? 
?????????, ? ?? ???????? ???????? ?? ??? ?? ????? ???? ????? ?????????????? ???? ??? 
?????? ??? ??? ?????????? ??? ??????????? ??????????.

23      ?? ??? ????????????????? ???????, ?? ?????? ??????????, ??????, ???????? ??? 
??????? ???????????, ????????? ??? ? ??????? ??????? ????? ????? ??? ??????? ??? HBH 
?? ?? ???????? ???, ???’ ??????, ? ?? ???? ??????? ???????, ??? ??? ??? ???????? ??? 
????????? ???? ???????? ??? ???????? ??????????? ???????, ???? ?????????? 
??????????? ??? ???????????? ?????, ?? ????? ???? ???????????? ??? ??? ?????????? 
??????????? ?????, ??? ??? ? ?? ???? ??????? ???????, ???????, ?????? ????????. 
????????, ?? ?????? ?????????? ???????? ??? ???????? ??? HBH ?? ???????.

 ?? ???????? ??? ???????? ??? ? ?????????? ??????? ??? ???????????

24      ?? ??? ?????? ??????????, ? HBH ????? ??? ?? ??????????:

–        ?? ????????? ?? ?????? 2 ??? 3 ??? ??????????? ??? ?????????????????? ????????? 
??? ?? ???????? ??? ??????? ????????

–        ???????????, ?? ????????? ?? ?????? 2 ??? 3 ??? ??????????? ??? 
?????????????????? ????????? ??? ?? ????????? ??? ??????? ??????? ??? ??????? 
???????????, ???

–        ?? ??????????? ??? ???????? ??? ????????? ?????.

25      ? ???????? ????? ??? ?? ?????????? ?? ????????? ??? ?????? ?????????? ??? ?? 
??????????? ??? HBH ??? ????????? ?????.

26      ?? ??? ???????? ?????? ??????????, ? ???????? ????? ??? ?? ??????????:

–        ?? ????????? ?? ?????? 1 ??? ??????????? ??? ?????????????????? ??????????

–        ?? ????????? ?? ?????????? ??? ?????????

–        ?? ????????? ??? ?????? ???????????



–        ?? ????????? ?? ?????? 3 ??? ??????????? ??? ?????????????????? ????????? ?? ?? 
????? ???????? ??? ? ???????? ????? ?? ??? ????? ??? ?????????? ??? ??????, ???

–        ?? ??????????? ??? HBH ??? ????????? ????? ??? ??????? ?? ?????????? ??????? 
??? ??????????? ??? ?? ?????????? ??????? ??? ??????? ???????????.

27      ? HBH ????? ?? ?????????? ? ???????? ?????? ?????????? ??? ?? ???????????? ? 
???????? ??? ????????? ????? ??? ??????? ??? ?? ???? ???????? ?????? ??????????.

28      ???? ??? ??’ ??????????? ????????, ? ???????????? ?????????? ??? ????????? 
??????? ?????????? ????????????, ??? ??? ?????? ????????? ??? ?? ?? ???? ?????? ????? 
??????????? ?? ???????? ??? HBH ???? ?????????? ??? ????????? ???????? ??????????, 
???? ?????????? ??? ?????????????????? ?????????, ??????? ?? ????? ??????????? ? 
?????????? ????????? ???????? ?? ???????, ??? ???? ????????? ??? ???????? ?????????.

 ??? ??? ????????? ???????? ??????????

29      ????????? ??? ? ???????? ?????? ?????????? ????? ?? ????????? ??? ?????????? 
?????????? ?????????, ??? ???????? ?????? ???????????? ?? ????? ?? ?????? ?? ????? 
??????? ??? ????? ??? ?? ????? ??????????? ?? ??? ????? ?????? ??????????, ? ?? ???? 
???????? ?????? ?????????? ?????? ?? ????????? ???? ??????.

 ???????????? ??? ????????

30      ? ???????? ??????????? ???, ???? ??????? 50 ??? 79 ??? ?????????????????? 
?????????, ?? ?????? ?????????? ??????? ?? ????? ???? ?? ?????? ???? ??? ?? ?????? ??? 
???????? ??? ??????? ??? ???????? ?????????? ???? ?? ????? 263, ??????? ??????, ????.

31      ??????, ? ????????, ???????????? ??? ????????? ??? 19?? ????????? 2000, ?????? 
??? Sardegna Lines ???? ????????? (C?15/98 ??? C?105/99, EU:C:2000:570), ????? ??? ??? 
9?? ??????? 2011, Comitato «Venezia vuole vivere» ?.??. ???? ????????? (C?71/09 P, C?73/09 
P ??? C?76/09 P, EU:C:2011:368), ??????????? ??? ?? ?????????? ???????? ??? ?? 
?????????? ?? ??????? ??? ????????? ?????????? ??? ???????? ?????????? ???????? ?? 
??? ????????? ????? ????? ??????? ??? ???????????? ???????? ??? ?????? ?? ? ?? ???? 
?????????? ????? ??????????? ? ????????? ?????????? ?????????? ???????????? ??? 
??????? ??? ?????????? ?????. ???? ??? ????????, ??? ?????? ??????? ????? ??????? 
????? ???? ???????????? ???????????.

32      ???? ????, ???? ??? ????? ??? ?????????, ?? ??? ??????? 62, 70 ??? 74 ??? 
?????????????????? ?????????, ?? ?????? ?????????? ??? ??????? ??? ??????? ??? ???? 
?? ??? ?????????, ???? ?? ????????? ??? ??? ????? ???????? ??? ??? ??? ????? ???????. 
????????????, ???? ??? ????????, ??? ????????? ?? ?????????? ????? ??? ??? 
??????????? ??? ?????????? ?????? ?? ???????? ??? ????????????? ??? ?? ??????? 
????????? ??????? ???? ????????????? ??? ????????? ??? ??? ?????? ????????? ?? 
????????? ??? 17?? ?????????? 1985, ????????-???????? ?.??. ???? ????????? (11/82, 
EU:C:1985:18), ??? 22?? ??????? 2006, ?????? ??? Forum 187 ???? ????????? (C?182/03 ??? 
C?217/03, EU:C:2006:416), ??? 17?? ??????????? 2009, ???????? ???? Koninklijke 
FrieslandCampina (C?519/07 P, EU:C:2009:556), ??? 27?? ??????????? 2014, Stichting 
Woonpunt ?.??. ???? ????????? (C?132/12 P, EU:C:2014:100), ????? ??? ??? 27?? 
??????????? 2014, Stichting Woonlinie ?.??. ???? ????????? (C?133/12 P, EU:C:2014:105), 
???? ?????? ?????????? ?? ?????? ?????????? ?? ??? ?? ??? ???????.



33      ?? ?? ??????, ???? ??? ????????, ????????? ???? ??? ??????? ?? ?????? ?????????? 
?? ??? ??????? 63 ??? 74 ??? ?????????????????? ?????????, ? ???????? ??? ?????????? 
??? ?????????? ?????????? ????????? ??? ????????? ??? ??? «?????????? ??? ?????? 
?????????» ??? HBH ? ??? ??? ?????? «?????????? ???????????», ???? ????????? 
????????????? ??? ?? ?????? ?? ? ????????? ???? ??????? ????? ???????? ???????? ??? 
??????? ??? ???????? ?????????? ??????????. ??????, ???? ??? ????? ??? ?????????, ?? 
??????? 75 ??? 76 ??? ?????????????????? ????????? ??????? ????? ???????, ??? ??? 
??????? ??? 9?? ??????? 2011, Comitato «Venezia vuole vivere» ?.??. ???? ????????? 
(C?71/09 P, C?73/09 P ??? C?76/09 P, EU:C:2011:368), ??? ??? ?????? ?????????? ?? ?????? 
?????????? ?? ??? ?? ??? ????? 76, ????? ??????? ?? ???????? ????? ??? ???????? 
??????? ????, ???? ??? ????? ??? ?????????? ??? ???????? ???????? ??????????, ?? ?? ? 
??????? ??? ????????? ??????????? ??? ??????? ???? ?????????? ??? ?????????? ??? 
???????? ??????????.

34      ????????, ? ???????? ????????? ??? ?? ??????????? ???????? ??? ????? ????? ?? 
?????? ??????????, ???? ??? ?? ?????? ??? ??????? ??? «??????????? ??? ??????? 
???????????» ??? HBH, ??????????? ?? ??????????? ??? ? ??????? ??????? ????? 
??????? ??? ????????? ???? ???????, ?????????? ???? ?????? «?????????? ???????????», 
? ????? ????????????? ??? ????? 74 ??? ?????????????????? ?????????. ???? ????, ???? 
??? ????????, ??? ?? ?? ???? «????????? ????????» ?????? ?? ?????? ?? ????????? 
???????? ??? ??? ?????? ??? ??????? ??? ??????, ?? ?????? ?????????? ???? ???????? ?? 
????? ???? ?? ??????. ????????????, ???? ??? ????? ??? ?????????, ??? ?????? ???????? 
?????? ?? ???????????? ????? ???’ ????????? ??? ????? ??? ?????????? ??? 
??????????????? ???????????? ???, ???? ?? ????????? ??? ???????????, ? ?? ???? 
????????? ???????????, ????????, ???? ????? ??? ?????????? ??? ????? ????????? ???? 
???????? ??? ????????????? ??? ????? 108, ?????????? 3, ???? ??????????? 
?????????????.

35      ??????, ??? ?? ????? ??? ????? ????????????, ? ???????? ??????????? ???, ?? 
????????? ???, ?? ??? ??????? «????????? ????????», ?? ?????? ?????????? ?????????? ?? 
??? ????????? ???????? ??? ??? ?????? ??? ??????? ???????, ?? ?? ???? ???????????? 
?????? ???? ?????? ???????? ?? ????? ???? ?? ??????, ???????????? ????? ??? ? 
?????????? ?????????? ??????????? ??????? ??? ??????? ???????, ??? ??? ??????????? 
??? ??? ????? ?????????, ??????? ?????? ?? ???????? ?? ?? ????????? ??? ?????????, ?? 
????????? ?????????? ??? ????? ????????? ???? ???????? ??? ?????? 108, ?????????? 3, 
????, ??? ?????????? ??????? ???????????.

36      ???????, ???? ??? ????????, ?? ?????? 1 ??? ??????????? ??? ?????????????????? 
????????? ?????? ?? ????????? ???, ????????? ??? ? HBH ??? ???????? ???????? ??? 
??????? ???????? ??????????, ? ???????? ?? ?????? ?? ?????????? ?? ??????????.

37      ? HBH ??? ? ???????????? ?????????? ??? ????????? ???????????? ??? ? ???????? 
?????? ?????????? ????? ???????.

 ???????? ??? ???????????

38      ???? ?? ????? 263, ??????? ??????, ????, ???? ?????? ? ?????? ??????? ??????, ??? 
??? ???????????? ??? ?????? ??? ??? ???????? ??????? ??? ?????? ?????, ?? ????? 
???????? ???? ??? ??????? ??? ?????? ????? ????????? ? ??? ?? ??????? ????? ??? 
???????, ????? ??? ???? ??? ???????????? ??????? ??? ?? ??????? ????? ??? ??? 
???????? ?? ???? ???????????? ??????.



39      ?? ??????????, ??????, ??? ????????????? ???, ???? ????????? ?? ?????? 
?????????? ?? ?? ????? 57 ??? ?????????????????? ?????????, ? ??????? ??????? ???? ?? 
???????? ?????????? ??? ???????????? ?????????? ??? ?????????. ????????, ??? ??? 
??????? 58 ??? 79 ??? ?? ???? ?????????????????? ????????? ????????? ??? ?? ?????? 
??????????, ?????????? ??? ? ?? ??? ??????? ??????? ???????? ????? ??? ??????? ??? 
HBH, ???, ????????, ??????? ??? ???????? ??????????? ??? ????????????? ???? ?? ??? 
???????, ?????? ??? ? HBH ???? ?????????? ????????????.

40      ?? ?? ????? ?????? ??? ???? ??? ????? ????? ??? ????????? ???????? ??????????, ? 
???????? ?????????, ???’ ??????, ???, ?? ??? ??????? 62, 63, 70 ??? 74 ??? 77 ??? 
?????????????????? ?????????, ?? ?????? ?????????? ??????? ?? ????? ???? ?? ?????? 
??????? ???????? ??? ?? ???? ?????????? ??? ?????????? ??? ????????? ??? HBH ?? 
??????? ??? ?????????? ??? ?????? ????????? ??? ?????????? ????? ????????, ??? ?? 
???? ?????????? ???????? ??????????, ???? ??? ????????, ??? ?????? ?? ? ????????? 
???? ??????? ???? ?????????? ? ???????? ?????????? ??? ???????? ?????????? 
??????????.

41      ???? ????? ????????? ??? ???????????, ???? ??? ????? ????????? ???? ????????? 
??? ??????? ?? ??????????? ??? ???? ???? ????? ???????, ???? ????? ?? ???? ????? ???? 
????????? ?????????? ????????? ???? ? ???? ????????????? ??????????? ??????????? ? 
????? ???? ????????? ?????? ???? ????? ???????? ???, ?? ?? ??????, ???? ???????????? 
???? ????? ??????? ???? ????? ??? ???????? (????????? ??? 15?? ??????? 1963, Plaumann 
???? ?????????, 25/62, EU:C:1963:17, ?. 939, ????? ??? ??? 27?? ??????????? 2014, 
Stichting Woonpunt ?.??. ???? ?????????, C?132/12 P, EU:C:2014:100, ????? 57).

42      ?? ??????? ??? ????? ?????? ?? ?????????????, ?? ?????????? ? ????????? 
????????, ? ??????? ? ????? ??? ? ????????? ??? ??????????? ??????? ??? ??? ?????? 
??????????? ??? ????? ??’ ?????? ???????? ??? ?? ?? ???? ????? ?????? ?? ???????? ??? 
????? ??????? ?? ???????????? ?????????? ???????, ?????? ? ???????? ???? ?????????? 
?? ??? ????????????? ?????? ? ?????????? ????????? ??? ???????? ??? ??? ???? ??? 
??????? ????? (????????? ??? 16?? ??????? 1978, Unicme ?.??. ???? ??????????, 123/77, 
EU:C:1978:73, ????? 16, ????? ??? ??? 19?? ?????????? 2013, Telefónica ???? ?????????, 
C?274/12 P, EU:C:2013:852, ????? 47 ??? ???? ???????????? ?????????).

43      ????????????, ?? ?????????? ???? ???????????? ??? ??? ?????????? ??? ??????, 
????????, ?? ????????? ??? ??????? ??? ????????? ??? ?????????? ??? ??????? ???????? 
??????????, ?? ? ??????? ???? ????? ??? ?? ???? ?????????? ???? ???? ??? ??? ? 
?????????? ????????????????? ???? ?????? ????? ??? ?????? ?? ??????? ??? ?? ???? 
????????. ????????, ??? ?????? ??????? ????????, ???? ????? ??? ?????? ??????????, 
????? ??????? ?????? ?? ????? ???? ???????? ?? ?????????????? ????????????? 
??????????? ??? ??????????? ?????? ???????????? ??? ??? ????????? ???????? ?? ????? 
????? ???? ????? ?????? ??? ??????? (????????? ??? 19?? ????????? 2000, ?????? ??? 
Sardegna Lines ???? ?????????, C?15/98 ??? C?105/99, EU:C:2000:570, ????? 33 ??? ???? 
???????????? ?????????, ????? ??? ??? 19?? ?????????? 2013, Telefónica ???? ?????????, 
C?274/12 P, EU:C:2013:852, ????? 49).

44      ?????????, ???? ? ??????? ????? ????? ???????? ??????????????? ? ????????? ?? 
?????????????? ???? ??? ????? ???????? ??? ??????? ????? ??? ????? ????????? ??? 
??????????? ??????? ?? ?? ???? ??? ??????, ? ????? ???? ??????? ?? ????? ??????? ?? 
??????? ????, ??? ????? ??? ????????? ????? ???? ?????? ??????????????? ?????? 
(????????? ??? 13?? ??????? 2008, ???????? ???? Infront WM, C?125/06 P, EU:C:2008:159, 
????? 71 ??? ???? ???????????? ?????????, ????? ??? ??? 27?? ??????????? 2014, 



Stichting Woonpunt ?.??. ???? ?????????, C?132/12 P, EU:C:2014:100, ????? 59).

45      ?? ?? ??????, ? ?? ???? ??????? ????? ??????? ???? ???????????? ??????????? ??? 
????????? ?????????? ??? ??????????? ????? ?????????? ?????????? ??? ??? ?????? ??? 
???????? ??????? ? ????????, ???? ??? ?????? ??? ?????? 263, ??????? ??????, ???? (??., 
??? ??? ?????? ????, ??????? ??? 19?? ????????? 2000, ?????? ??? Sardegna Lines ???? 
?????????, C?15/98 ??? C?105/99, EU:C:2000:570, ??????? 34 ??? 35? ??., ??????, ??????? 
??? 9?? ??????? 2011, Comitato «Venezia vuole vivere» ?.??. ???? ?????????, C?71/09 P, 
C?73/09 P ??? C?76/09 P, EU:C:2011:368, ????? 53).

46      ???????, ???? ??????????? ? ????????, ??? ??? ?? ??? ????????? ???????? ??? ?? 
??????????, ??????, ??????????? ??? ??? ??????? ??? ????????? ?? ??? ????? ?????????? 
??? ???????? ?????????? ???????? ?? ??? ????????? ????? ??? ??????????? ? ???????? 
??? ???????? ?????????? ????? ??????? ???? ???????????? ??????????? ??? ????????? 
?????????? ??? ??????????? ??? ??????? ??? ?? ???? ?????????? ?????????? ?? ????? 
????? ???????? ?? ??? ????????? ????? ???, ????????, ????????? ?? ?? ???????? ??? ??? 
????? ????? ??????? ??? ???????????? ???? ??? ????????? ??? ????? ??? ? ?? ???? 
?????????? ?????? ?? ??????? ?? ??????? ??? ???????? ????. ??????, ?? ????? ??? ????? 
??????? ?? ???????? ???, ???? ??????????? ? ????????, ???? ???????????? ??????? ??? 
?????????? ??? ???????? ?????????? ???????? ?? ??? ????????? ?????, ?? ???? 
?????????? ???????? ??????????? ?? ????????? ?? ??? ?????? ??????? ????? ??????? ??? 
????????????, ???? ??? ?????? ??? ?????? 263, ??????? ??????, ????, ???????? ??? ???? 
????? ? ?? ???? ?????????? ????? ??????????? ? ????????? ?????????? ???? ?????????? 
??? ?????????? ??? ??????? ??? ?? ???? ??????????.

47      ????????, ???? ?????? ?????????, ???’ ??????, ? ??????? ??????????? ?? ?? ?????? 
57, 59, 67 ??? 68 ??? ????????? ???, ? ????????? ??? ??????????? ?? ??? ??????? 43 ??? 
45 ??? ???????? ?????????, ? ????? ???? ?????????? ??? ?????? ??????? ??? ???????? 
??????????, ???????? ????? ??? ?????? ??????? ??? ???????? ??????? ????????? ???? 
??? ????? ??? ?????????? ??? ???????? ???????? ??????????, ???? ??? ?????? ??? ?????? 
263, ??????? ??????, ????, ????????? ?? ????? ??????????? ?? ??? ??????? ??? 15?? 
??????? 1963, Plaumann ???? ????????? (25/62, EU:C:1963:17). ??????? ?? ??? ?? ??? 
??????? ??? ???????????, ??????? ??? ??????????? ?? ???? ??????? ????? ??????? ??? 
???????????? ???? ? ??????? ???? ??? ????? ???? ????????? ?????????? ????????? ??? ? 
???? ????????????? ??????????? ??????????? ? ????? ??? ????????? ?????? ???? ????? 
???????? (??. ??????, ???? ????? ??? ???????? ??????????, ????????? ??? 19?? 
????????? 2000, ?????? ??? Sardegna Lines ???? ?????????, C?15/98 ??? C?105/99, 
EU:C:2000:570, ????? 32, ??? ??? 9?? ??????? 2011, Comitato «Venezia vuole vivere» ?.??. 
???? ?????????, C?71/09 P, C?73/09 P ??? C?76/09 P, EU:C:2011:368, ????? 52, ????? ???, 
?? ?????? ??????, ????????? ??? 17?? ?????????? 1985, ????????-???????? ?.??. ???? 
?????????, 11/82, EU:C:1985:18, ??????? 11, 19 ??? 31, ??? ??? 13?? ??????? 2018, 
European Union Copper Task Force ???? ?????????, C?384/16 P, EU:C:2018:176, ????? 93).



48      ????????, ?? ?????? ?? ? ?????????? ???????? ? ??? ???????? ???? ????????? ??? 
??????????? ? ??? ????????? ?????????? ???? ????????? ?????????? ???????????? ??? 
??????? ?????????? ?????????? ?? ????? ????????? ???????? ???? ??? ????????? ????? 
?? ??????? ??? ????????? ??? ?????? ?? ????? ???????????? ??????????? ?? 
????????????? ?? ? ??????? ???? ????? ??????? ??? ?? ???? ???????????? ?? ????????? 
???? ??? ????? ???? ??????????, ?? ???? ??????????, ??? ? ??????? ???? ?????, ???????, 
??? ?? ???? ???????????? ???? ????????? ?????????? ????????? ??? ? ???? 
????????????? ??????????? ??????????? ? ????? ??? ????????? ?????? ???? ????? 
????????.

49      ??? ?? ???????????? ????????? ???, ???? ??????????, ?? ??? ??????? 60 ??? 62 ??? 
?????????????????? ?????????, ?? ????????? ??? ??????????? ???? ??????? 41 ??? 44 
??? ???????? ?????????, ?? ?????? ??????????, ????? ?? ???????? ?? ????? ???? ?? 
??????, ????????, ??? ????? 63 ??? ?????????????????? ?????????, ?? «???????[????], 
???????????? ????? ??? ??????????? ??? ??? ??????? ??????????? ??? [HBH], ?? [??????] 
?? ????? ????? ??? ? [???????] ??????? ????? ??? [HBH] ???????».

50      ???????, ??? ?? ??????? ????????? ??? ?? ?????? ??????????, ?????? ????? ?? 
???????? ?? ????? ???? ?? ??????, ??????????, ?? ??? ??????? 62, 70 ??? 74 ??? 
?????????????????? ?????????, ???? ???????? ??? ????????? ???, ???? ????????? ??? 
???????????? ??? ????? 32 ??? ???????? ?????????, ????????? ??? ????????? ??????? 
??? ??????????? ????????? ??? ????????? ??? ???????? ?????????? ?? ????? 
??????????? ?? ??? ??????? ??? 15?? ??????? 1963, Plaumann ???? ????????? (25/62, 
EU:C:1963:17), ????? ???????? ??? ?????, ???? ?? ??????????, ??? ???? ?????????, 
????????, ? ????? ??? ??????? ????????? ??? ?????????? ?????, ??? ?????????? ??? 
???????? ?????? ??? ??????????? ??? ??? ????????? ?????????? ???? ????????? 
?????????? ???????????? ??? ??????? ?????????? ?????????? ?? ????? ????????? 
???????? ?? ??? ????????? ?????.

51      ??????, ?? ?????? ??????????, ??????? ????? ?? ???????? ?? ????? ???? ?? ??????, 
????????, ?? ??? ??????? 75 ??? 76 ??? ?????????????????? ?????????, ??? 
????????????????? ??? ????????? ??? ???? ????? ???????? ????????????? ???? ???????? 
????? ?????????????? ?? ???????? ?? ??????????? ??? ? ??????? ??????? ???????? 
??????? ??? HBH, ??????????? ??? ?? ??? ???????? ???? ??????? ??? 9?? ??????? 2011, 
Comitato «Venezia vuole vivere» ?.??. ???? ????????? (C?71/09 P, C?73/09 P ??? C?76/09 P, 
EU:C:2011:368). ????????, ???? ??? ???????????? ?? ?? ????? 47 ??? ???????? ?????????, 
??????????? ?? ??????????? ?? ??????? ??? ????????? ?????????? ??? ???????? 
?????????? ???????? ?? ??? ????????? ????? ????? ??????? ??? ????????????, ???? ??? 
?????? ??? ?????? 263, ??????? ??????, ????, ?? ?????????? ???????? ?????????? ??? 
?????? ?? ? ??????? ???? ????? ??? ???????????? ???? ????????? ?????????? ????????? 
??? ? ???? ????????????? ??????????? ??????????? ? ????? ??? ????????? ?????? ???? 
????? ????????, ?????? ?? ?????, ???????, ?? ?????? ?????????? ?????? ?????????? 
????? ?? ?? ????? 76 ??? ?????????????????? ?????????.

52      ???? ????????, ????????? ??? ?? ????? ?????? ??? ???? ??? ????? ????? ??? 
????????? ???????? ?????????? ????? ???????, ? ?? ???? ???????? ?????? ?????????? 
?????? ?? ??????????.

53      ???? ????? ?? ??????? ??? ?? ????? ?????? ??? ?? ??? ???? ??? ????? ?????, ?????? 
?? ?????????? ???, ?? ?? ?? ???? ?????, ? ???????? ????????? ??? ?????? ?????????? ??? 
???????, ?? ?? ????? 74 ??? ?????????????????? ?????????, ?? ????? ???? ?? ?????? ???? 
??? ??? ?????? ??? ?? ??????? ????? ???????? ??????? ??? HBH ?? ?? ???????? ??? ? 



??????? ???? ???? «????????? ????????» ?? ????? ???????? ???’ ????????? ??? ???????? 
??????.

54      ???????, ?????? ?? ??????????? ???, ?? ??? ?? ???? ????? 74, ?? ?????? ?????????? 
???????, ?????? ?????, ??? «[????] ??? ????? [???????] […] ???????????? ???, ???? ??? 
?????????? ??????????????? ??? ?????????? ??????????? ??????????, ? [HBH] 
?????????? ???? ?????????? ??????????? ???? ???????????? ?????, ?? ????? ???? 
?????????? ??? ??? ?????????? ??????????? ????? […], ?? ???????? ??? ?? ??????? ???? 
???????????? ??? [HBH] ?? ????? ?? ?????? ?????????????? ???? ??????? ?? [???????] 
????? ????? ????? ?? ?????????? ??????????? ?????», ?????????????, ???????, ??? ????? 
68 ??? ????? ?????????.

55      ?? ??? ?? ???? ????? 68, ?? ?????? ?????????? ?????????? ??? ?? ??????????? ?? 
???? ??? ?????? ??????????, ?? ??? ??????? 66 ??? 67 ??? ?? ???? ?????????, ??? 
?????????? ??? ?????????? ??? ?? ?????? ????????? ??? HBH ???? ??? ?????? ??? 
????????? ??? 15?? ??????? 1963, Plaumann ???? ????????? (25/62, EU:C:1963:17), ????? 
???????????? ??? ?? ????????? ?????????? ????, ????? ???? ??? ??????????? 
???????????. ?? ??????????? ????? ??????????, ??????, ??? ??????? ???, ???? ??? ??? 
?????? ??? ???????? ??????????? ??????? ?? ?????? ??? ?????????, ? HBH ???? ???????? 
????????? ??? ?????? ??? ??????? ??? ?????????? ??????????, ????????? ??? ?????????? 
?? ????????????? ??? ?? ????? ??????????? ????????????, ???, ????????, ??? ??????? 
???, ???? ?? ???????? ??? ????? 2009, ? HBH ???? ?????????? ??????????? ????? ??? ?? 
????? ???? ????????? ??? ????????????? ??????? ??? ?????? ??????????? ??????.

56      ?? ?????? ?????????? ???????? ?? ?????, ?? ?? ????? 69 ??? ?????????????????? 
?????????, ???, «???’ ????????? ??? ?????????? ??????????, ???? ?????? ???, ???? ?? 
????? ??? ??????????? ?????? ??? ????? 2009, ? [HBH] ????????? ?? ????????????? 
??????, ?? ???? ??? ??????, ???????, ???? ?? ???? ?? ?????????? ???????? ?? ????????», 
???????, «????????? ??? ?? ?????????? ????? ??????? ???????? ????????? ?????????? ?? 
???? ??? ???????? ??? [????????] ??????, ? ?? ???? ???????????? ????? […] ?????????? 
????? ?????? ??????, ??????? ??? ?????????? ??????? ????????? ??? ??????????? 
??????????». ?? ??? ???? ????? 69, ?? ?????? ?????????? ?????????? ???, ???? ????????, 
? HBH «???? ????????? ????????, ?? ????? ???? ?????????? ??? ??? ?????????? ????? 
???? ??? ??? ?????? ??? ????????? ???? ???????? ??????????? ??? ?? ???????? ??? 
[????????] ?????????, ???? ???????????? ?????, ?? ?????, ?? ????????? ??? ??? 
????????? ?? ????????? ?????, ?? ???? ?????????? ???? ??? ???????? ??????? ???????? 
????? ???????????? ?? ???????? ??? ?????? ??? ?? ??????????? ??????? ??? ?? ???? 
????????? ?????? ???? ?????????? ??? [?? ???? ????????]» ??? ???, «[?]? ?? ??????, ? [?? 
???? ???????] ???????? ??????? ?? ????????????? ?? ?????? ??? ?????????? ??????????? 
????? ??? ?? ?????? ??? ?????????».

57      ??? ?? ??????? ?? ?????? ?????????? ????????, ?? ?? ????? 70 ??? 
?????????????????? ?????????, ??? ? HBH «??? ?????? ?? ????????? ????? ?? ?????????? 
??? ????? ????? ? [???????] ??????? ???? ??? ??? ????????????????? ???? ?????? ????? 
??? ???? ??? ????????? ??? [??] ????????? ??????????, ???? [???] ?????? ????????? ?? 
????????? ??? ???????? ????? ???? ?????? ?????? ??????????????, ?? ?????? ????? 
?????????????, ? ??????????? ????????? ??????? ?? ?????????????? ???? ??? ????? 
???????? ??? [????????] ?????????, ???? ??? ?????? ??? ????????? [??? 15?? ??????? 
1963, Plaumann ???? ????????? (25/62, EU:C:1963:17)]».

58      ?? ?? ??????, ??? ?? ?????? ??? ???????? ???????????? ??? ?????????????????? 
????????? ????????? ??? ? ?????, ??? ?? ?????? ??????????, ??? ????? 74 ??? ?? ???? 



?????????, ??? ???? «????????? ????????» ??????????? ????? ??? ?? ????? ?????????, ?? 
??????? ?????, ??? ???????????? ?????????? ??? ?????? ????????? ??? HBH, ??? ??????? 
?????? ?? ???????? ??? ? ??????? ??????? ????? ??????? ??? ?? ???? ??????? ???? ??? 
?????? ??? ????????? ??? 15?? ??????? 1963, Plaumann ???? ????????? (25/62, 
EU:C:1963:17).

59      ?? ?? ??????, ????????? ??? ?? ??????? ??? ?? ????? ?????? ??? ???? ??? ????? 
????? ??? ????????? ???????? ?????????? ??????????? ?? ????????? ???????? ??? 
?????????????????? ?????????, ?? ?? ???? ????? ?????? ?? ??????????? ?? ??????? ???, 
???? ????????, ? ???????? ?????? ?????????? ?????? ?? ?????????? ??? ?????? ???.

 ??? ??? ?????? ???????? ??????????

60      ???? ??????? ??? ???????? ??????????, ? HBH ????????? ??? ?????? ??????????, ?? 
??? ?????? ? ??? ?????? ????????? ??? ???????? ??? ??????????? ????????????? ??? 
?????? ?? ?????? ??????????, ? ?? ???????? ????????? ??? ???????? ??? ?????? 107 ????. 
????? ? ???????? ????? ?????????? ?????? ?? ????????? ???? ??????.

 ???????????? ??? ????????

61      ?? ??? ??????? ???? ??????????, ? HBH ???????????, ??????, ??? ?? ?????? 
?????????? ?????? ?? ????? 107 ???? ???????, ????????????? ?? ???? ??? ????????? ??? 
? ??????? ???? ??? ????? ?? ?????? ??????????? ???? ????? ???????? ?? ??????? ??????? 
???????? ?? ??????????, ???????? ?????????? ?? ?? ???? ??????? ????????. ???? ??? 
HBH, ?? ??? ??????? 103 ??? 106 ??? ?????????????????? ?????????, ?? ?????? 
??????????, ???????, ??????????? ????? ?? ?????? ?????????? ????????, ???? ??? ?????? 
???? ????????? ??? ??????. ??????, ?? ?????? ?????????? ??????? ??? ? ????????????? 
??? ????? 8c, ?????????? 1, ??? KStG ??????? ???? ??? ????? ?? ?????? ??????????? ???? 
?????, ???? ? ???????? ??? ?? ?? ??? ?????? ????????, ????? ??????? ??? ???????? ?? 
????? ? ?? ???????? ?????????? ???????? ??? ????? ??????? ??? ??? ??????? ??? 
???????????? ??????? ?? ??? ?????????? ?????????. ???? ??? HBH, ?? ?????? ?????????? 
?????????? ????????? ?? ????? ????? ??? ?????? ???? ????????? ??? ??????. ?? ?? 
??????, ???? ??? HBH, ?? ?????? ??????????, ??????????????? ?? «??????? ????????» ??? 
???????? ??? ?? ?????? ?????????? ????????, ??????? ?? ????? ???? ?? ?????? ?, ???’ 
????????, ??????????? ?? ??????????? ???? ????? ??? ??????????? ???????? ? ?? ?????? 
??????.

62      ???? ??? HBH, ??????? ?????? ????? ???? ?? ?????? ?? ??????? ??? ?????????????? 
?? ?????? ? ?? ???????? ?????????? ???????? ???? ??? ????????? ??? ??????? ?????? ??? 
??? ??????????, ????? ?????? ????? ?? ??????? ??? ??????? ??? ?????? ?????? ?? ?????? 
?????????? ??? ????? 104 ??? ?????????????????? ????????? ??? ????????? ??????? ??? 
????? ????????, ????????? ??? ? ??????? ???? ????????? ??? ?????? ???????? ??????? 
??? ????????????? ????? ??? ???????????? ??????? ?? ?? ?????????? ?????????.

63      ????????, ???? ??? HBH, ??? ??? ??????? 104 ??? 107 ??? ?????????????????? 
????????? ????????? ??? ?? ?????? ??????????, ???? ??? ????????? ??? ???????? 
????????, «?????????», ??????, ?? ????? ??? ?? ??????? ?????? ??? ??????? ??? 
???????????? ??????? ?? ??? ?????????? ????????? ???, ?? ?? ??????, ???????? 
?????????? ?? ?????????.

64      ????????, ???? ??? HBH, ?? ?????? ?????????? ?????? ?? ????? 107 ???? ???? ??? 
?? ?????? ??? ??????? ??? a priori ??????????? ????????? ??? ???????? ??????. ??????, ?? 
?????? ?????????? ??????? ?? ????? ???? ?? ?????? ???? ??? ??? ???????? ??? ? 



?????????? ??? ?????? ????????? ??? ???????????? ??? ??????? ??????????? ??? ?????? 
??? ???????? ???????????? ???? ???????????. ??????????, ???? ??? HBH, ? ?????? ??? 
??????????? ??????????? ??????, ? ?????? ??????????? ?? ???? ?????????? ???????, ??? 
????? ??? ?? ???????? ??? ????? ??????????? ?? ??????????? ???? ?????? ?????????? ?? 
?????????????? ??????????????.

65      ????????, ? ????? ??????????? ???????? ????? ????? ??????? ??????. ???? ??? 
HBH, ? ????? 141 ??? ?????????????????? ????????? ??????? ?? ???????? ???? ?? 
????????? ???? ??? ????? ?? ???? ??????? ???????? ??? ?? ?????? ??? ?????????? ??? 
??????? ????????? ???? ?????? ?????????? ??? ?????? ???? ????? ?? ?? ???? ????? 
??????????? ??????????? ??? ?????? ? ??? ???????????? ??? ?????????????? ??? 
???????????? ? ???? ????? ? ???????? ??? ??????? ?? ????????? ? ?????????? ?? 
????????????? ???.

66      ??????, ???? ??? HBH, ?? ?????? ?????????? ?????? ?? ????? 107 ???? ???? ??? ??? 
???????? ?? ???????????? ??? ?????? ???????????. ?? ??? ??????? 158 ??? 160 ??? 164 
??? 166 ??? ?????????????????? ?????????, ?? ?????? ?????????? ?????????? 
?????????? ??? ? ?????? ??? ?????? ????? ?????????? ??? ?? ???????????? ? ????????? 
??? ????????????? ???????????? ??? ???????? ??? ? ?????? ????? ????? ???????? ???? 
?? ?????????? ???????. ?? ??? ??????? 166 ??? 170 ??? ?? ???? ?????????, ?? ?????? 
?????????? ?????????? ????????, ??????, ?? ???????????? ??? ?????????? ??? ??? ???? 
??? ???????????? ??????? ?? ?? ?????????? ?????????.

67      ???????, ? HBH ??????????? ??? ? ???????? ????? ?????????? ????? ????? 
??????????, ????????? ??? ?? ????? ???????????? ???? ?????? ????????. ??????????, 
???? ??? HBH, ????? ? ????? ?????????? ??? ????? ??? ???????? ??????????? 
????????????, ???? ??? ???????? ?????????? ????????? ??? ??? ????????? ??? ???????? 
???????? ??? ??? ?????? ???????????? ??? ?????? ??? ?????????? ??????????? ??? ?? 
?????? ??????????, ?????? ??? ???????? ???? ?????????? ?????? ??? ???????????.

68      ? ???????? ???????????, ??????, ??? ? ?? ??? ???????? ????? ?????????? ????? 
???????????. ???? ??? ????????, ?? ????? ??? ?? ????? ?????? ??? ??????? ?? ?????????? 
??? ???????????? ??? ??????? ?????????? ???, ????????, ?????????? ????????. ?? ???? 
??????????, ???? ????? ???, ?? ?? ????? ?????? ??? ?? ??? ????? ??????????, ? HBH 
????????? ??? ?????? ?????????? ??? ???????? ?? ??????? ???????? ??????????? ????? 
??? ??? ??????? ??? ???? ?????????? ????? ??? ????????????? ?????? ????????????, ?? 
?? ???? ?????? ?????????? ?? ????????? ???????? ??? ??????? 103 ??? 109 ??? 
?????????????????? ?????????. ??? ??? ??????? ????? ????????? ??? ?? ?????? 
?????????? ???????????? ???? ???????????? ??? ??????? ??? ???? ???????? ??? ???? ??? 
????????????, ??? ????? ??? ? ?????????? ????????? ??? ? ?????????? ???????? 
????????? ?? ??????????? ???????? ???? ????? ?? ?????? ??? ????????? ??? ??????, ??? 
?????????, ???? ??? ????????, ??? ?????????? ????????.

69      ???? ??? ????????, ????? ?????????? ??? ?? ??????? ?????? ??? ???????? ????? 
??????????. ??????, ?? ?????? ??? ??????????????? ??? ??????????? ??? ?????????????? 
??? ?????? ??? ????????????? ??? ???????? ??????? ?????? ????????? ?????????? 
????????. ????????, ?? ?????? ?????????? ??????? ?? ????? ???? ?? ?????? ???? ??? ??? 
?????? ????????? ??? ????????????????? ??? ???? ???????? ??????? ??? ? HBH ??????? 
?? ??? ???????????? ??? ???????? ?????? ?? ?????? ??????? ??????, ????????? ??? ? ?? 
???? ????????????????? ??? ???? ??????? ?? ???????? ?? ???????? ??? ?????? ??????? 
??? ?????? ????? ????????? ??? ???? ????????? ??????? ???.

70      ???? ??? ????????, ???????????, ? ?? ??? ???????? ????? ?????????? ????? 



????????. ??????, ? ???? ??? ????????? ? ??? ???? ????? ??? ????????? ??? ???????? 
???????? ??? ???????????? ???? ???? ??????? ????????? ????????? ???? ??? ??????? ??? 
??????????? ??? ?????? ??????????. ????????, ? ????? ? ???????? ????????? ???????? 
??? ?????? ???? ??? ????? ?? ?????? ??????????? ???? ????? ?? ??? ??? ?????? ??????. 
????????, ???? ??? ????????, ?? ?????? ?????????? ??? ??????? ?? ????? ???? ??? ??? 
?????? ???, ??????? ??? ????????? ??? ?????? 8c, ?????????? 1, ??? KStG, ? ????????? 
??? ??????????? ????????? ?????? ?? ????????? ?????????? ?????? ?????????? ??????? 
??? ??? ?????? ?????? ??? ?????????? ??????????? ???????.

71      ????????, ???? ??? ????????, ? ????????????????? ??? ??? ??????? ?? ?? ???????? 
??????? ??????????????? ??? ??????????? ??? ?????????????? ?????????????? ???????? 
??? ????????? ????????? ??? ?????????????????? ?????????. ??????, ??? ??? ????? ??? 
????????? ??? ??????????? ??????????, ??? ??????? ??????? ?????? ??? ???????????? 
??? ??????? ??????????? ??? ??????? ??? ??? ??????? ???????????.

72      ????????, ???? ??? ????????, ? ????? ??????????? ??? ???????? ????? ??????? 
??????, ???? ???????? ????? ????? ??????????? ?????????. ???????, ? ??????? ??? 7?? 
????????? 2014, Autogrill España ???? ????????? (T?219/10, EU:T:2014:939), ??? ????? 
??????? ?? ????????? ????????? ???? ?????????? ??? ?????? ??? ???.

73      ??????, ???? ??? ????????, ?? ?????? ?????????? ????? ??????, ??? ??????? ??? ?? 
?????? ??? ??????????? ?????????? ??? ??????????? ????????????, ??? ? ????? 
??????????? ???? ?? ????? ??? ?????? ???????? ???? ????????????? ????????????. ?? 
???? ??????????, ???? ??? ????????, ?? ?????????? ??? ? ????? ???? ???? ?? ????? ??? 
??????????? ??????????? ???????????? ????? ??????????, ????????? ??? ?? ?????? 
?????????? ??????????, ?? ??? ??????? 167 ??? 173 ??? ?????????????????? ?????????, 
??? ??????????? ? ???????????? ??? ?? ???? ?????? ????? ??? ???? ????????? ??? ????? 
????? ??? ?? ????? ??????????? ? ?? ???? ??????. ????????, ?? ?????? ?????????? ?????? 
????? ???????? ?? ???????????? ??? ????????? ?? ????????? ???????????? ?????? ??? ?? 
?????????? ?????.

74      ? ???????????? ?????????? ??? ????????? ??????????? ??? ?? ?????? ??????????, 
???? ??? ? ????????, ??????? ?? ????? ???? ?? ?????? ???? ??? ????????? ??? ???????? 
????????. ?? ?? ???? ?????? ?????, ????????????? ???? ????????? ??? 15?? ????????? 
2011, ???????? ??? ??????? ???? Government of Gibraltar ??? ???????? ????????? 
(C?106/09 P ??? C?107/09 P, EU:C:2011:732), ????? ??? ??? 21?? ?????????? 2016, 
???????? ???? World Duty Free Group ?.??. (C?20/15 P ??? C?21/15 P, EU:C:2016:981), 
??????????? ???, ??? ?? ?????? ???? ???????????? ???? ?????? ?? ?????? «??????????? 
?????????», ? ???????? ???????, ???’ ?????, ?? ???????????? ?? ???????? ?????????? 
???????? ??? ????? ?????????? ??? ?????? ?????? ????? ???, ?? ????????, ?? ????????? 
??? ?? ??? ??????? ????? ??????? ??????????????? ?????? ???????????? ??? ??????????, 
??? ?? ?????? ??? ?????? ??? ????? ????????? ?? ?? ???? ????????, ?? ?????????? 
?????????? ??? ?????? ?????????. ???? ??? ????? ??? ????????????? ??????????? ??? 
?????????, ???? ????? ??? ????? ??????? ?? ????? ????? ??? ?????????? ??? ?????????? 
????? ??? ?????????? ???????.

75      ???? ????, ???? ??? ????? ??? ????????????? ??????????? ??? ?????????, ? 
?????????? ??? ????????? ?????????? ????? ??? ?????????? ??????? ??? ?? ?????? 
??????????, ?? ???????????? ??? ?? ???? ?????????? ??? ???? ?????, ?????????, 
???????? ???? ?? ????????? ??? ???????????, ??????? ?? ????? ???? ?? ??????. 
????????????, ???? ??? ????? ??? ?? ???? ??????? ??????, ?? ?????? ??????????, ?? ??? 
????????????????? ???????, ?????????? ????? ?? ??????????? ??? ??? ?????? ??? 



???????? ??????????? ?????????, ???? ??????? ?’ ????? ????????? ?????? ????????????.

 ???????? ??? ???????????

76      ?? ?? ????? ?????? ??? ???????? ????? ??????????, ? HBH, ?????????????? ??? ??? 
???????????? ?????????? ??? ?????????, ???????????, ???’ ??????, ??? ?? ?????? 
??????????, ?? ??? ??????? 103 ??? 107 ??? ?????????????????? ?????????, ???????? 
?????????? ?? ??????? ???????? ????? ??? ?????? ?????? ?? ????????? ? ??????????? 
?????????? ??? ???????? ??????.

77      ????????? ??? ? ???????? ?????????? ?? ????????? ??? ?? ???? ?????? ??????? ??? 
??? ???? ??? ?? ?? ???? ?????? ?????, ???? ??? ????? ??? ?????????, ?????????? 
????????, ?????? ?? ?????????? ???, ???????, ? ???????? ??? ??????????? ???????????? 
??? ??? ???????????? ????????? ??? ????????, ?? ??? ????????? ??? ??????????? 
????????????? ??? ?? ???? ??????????? ???????????? ??? ??? ?? ???? ???????????? 
?????????, ?????? ?????? ??????????, ???????, ???? ?????????? ?????? ??? ???????????. 
??????, ???? ?? ?????? ?????????? ???? ??????????? ? ????????? ?? ?????????? 
???????????, ?? ?????????? ????? ??????? ?? ???????, ??????? ??? ?????? 256 ????, ?? 
?????? ??????? ??? ?? ???? ??????????? ???????????? ??? ??? ?? ????? ??????????? 
??????? ????????? (????????? ??? 3?? ???????? 2014, ?????? ???? ?????????, C?559/12 
P, EU:C:2014:217, ????? 78 ??? ???? ???????????? ?????????, ????? ??? ??? 20?? 
?????????? 2017, Comunidad Autónoma del País Vasco ?.??. ???? ?????????, C?66/16 P ??? 
C?69/16 P, EU:C:2017:999, ????? 97).

78      ?? ?? ??????, ???? ????? ??? ?????????? ?????? ??? ???????? ?? ?? ?????? ?????? 
?????????? ??? ??????? ???????????, ?? ??????, ???? ????? ??? ???????? ??????????, 
????????? ?????????? ???????? ?????????? ???????????, ?? ?????????? ????? ??????? 
?? ??????? ????????????? ??? ????? ?? ?????? ??????????? ??? ??????? ????? (??., ??? 
??? ?????? ????, ????????? ??? 3?? ???????? 2014, ?????? ???? ?????????, C?559/12 P, 
EU:C:2014:217, ????? 79 ??? ???? ???????????? ?????????, ????? ??? ??? 20?? 
?????????? 2017, Comunidad Autónoma del País Vasco ?.??. ???? ?????????, C?66/16 P ??? 
C?69/16 P, EU:C:2017:999, ????? 98). ?????????, ????????? ??? ? ???????, ???’ ????????, 
??? ??????? ????????????? ??? ?? ?????? ???? ????????? ??? ??????? ??? ?????? ? 
?????? ????????? ??? ?? ???? ?????? ?????? ??? ?? ?????? ?????????? ???????? ?????? 
??????, ? ?? ???? ??????? ???????? ???? ??????????? ??? ??????????? (??., ??? ??? 
?????? ????, ????????? ??? 3?? ???????? 2014, ?????? ???? ?????????, C?559/12 P, 
EU:C:2014:217, ????? 83, ??? ??? 21?? ?????????? 2016, ???????? ???? Hansestadt Lübeck, 
C?524/14 P, EU:C:2016:971, ??????? 61 ??? 63).

79      ?? ??????????, ??????????? ? ?????????? ???, ?? ?? ?? ???? ????? ??????, ? ??? ??? 
?????????? ?? ??????????? ? ??? ?????? ????????? ??? ??????? ??????? ???? ???? 
????????????? ??? ?? ?????? ??????????, ???? ??? ???????????? ??? «???????? ????????» 
??? ????? ????????? ?? ?? ???? ???????????? ??????, ???? ??? ? ???????? ?? ??? ??????? 
???????, ???? ?????? ???? ??? ????? ?? ?????? ??????????? ???? ?????.



80      ? ?????? ??? «???????? ????????» ??????????, ????, ??? ????? ?????? ??? ????????? 
??? ???????????? ??????? ?? ??? ?????????? ????????? ??? ??????????????, ? ??????, 
???? ?? ????????? ??? ???????????, ????????, ??’ ??????, ????????? ???????? ??? 
??????? ??? «???????? ?????????» ???? ?? ????? 107, ?????????? 1, ???? (????????? ??? 
15?? ????????? 2011, ???????? ??? ??????? ???? Government of Gibraltar ??? ???????? 
?????????, C?106/09 P ??? C?107/09 P, EU:C:2011:732, ????? 74 ??? ???? ???????????? 
?????????, ????? ??? ??? 21?? ?????????? 2016, ???????? ???? World Duty Free Group 
?.??., C?20/15 P ??? C?21/15 P, EU:C:2016:981, ????? 54).

81      ?? ?? ??????, ????????? ??? ? ????????????????? ??? HBH ?????? ???? ??? ??????? 
????????????? ??? ??????????? ???????????? ???? ????? ?????? ?? ?????? ??????????, 
?? ????? ?????? ??? ???????? ????? ?????????? ????? ?????????.

82      ???? ????? ??? ?????, ?????? ?? ?????????? ???, ???? ????? ????????? ??? 
???????????, ??? ??? ???????????? ??????? ?????? ?? «???????? ?????????», ???? ??? 
?????? ??? ?????? 107, ?????????? 1, ????, ?????????? ?? ?????????? ???? ?? ????????? 
????????????. ??????, ?????? ?? ????????? ??? ??????? ????????? ? ????????? ???? 
???????? ?????. ????????, ? ????????? ???? ?????? ?? ????? ??????? ?? ????????? ?? 
??????? ?????? ??? ?????? ?????. ??????, ? ????????? ?????? ?? ??????? ?????????? 
??????????? ???? ??? ??????????. ????????, ?????? ?? ??????? ? ?? ??????? ?? ???????? 
??? ??????????? (????????? ??? 10?? ??????? 2010, Fallimento Traghetti del Mediterraneo, 
C?140/09, EU:C:2010:335, ????? 31 ??? ???? ???????????? ?????????, ????? ??? ??? 21?? 
?????????? 2016, ???????? ???? World Duty Free Group ?.??., C?20/15 P ??? C?21/15 P, 
EU:C:2016:981, ????? 53).

83      ???? ????? ??? ?????????? ??? ??????????? ????????? ??? ??????????????, ??? 
?????? ????? ????????? ??? ??????????? ????????? ??? ??? ???? ??????? ??? ????????? 
????? ????? ?????????? ?? ?????????? ??, ??? ??????? ????????? ??????? ??????????, ?? 
??????? ?????? ????? ?????? ?? ???????? «????????? ???????????? ? ??????? ?????????» 
?????? ????? ?? ?????? ??????, ??? ??????? ??? ????????????? ?? ?? ?? ???? ???????? 
??????, ?? ?????????? ?????????? ??? ?????? ????????? ??? ?? ?????? ?????????? ???? 
??? ????? ????? ??????????? ??????????? ??? ?????? ???’ ?????? ?? ????????????? ?? 
????????? ????????? ?????????? (??????? ??? 21?? ?????????? 2016, ???????? ???? 
World Duty Free Group ?.??., C?20/15 P ??? C?21/15 P, EU:C:2016:981, ????? 54 ????? ??? 
???? ???????????? ?????????).

84      ????????, ???? ?? ??????? ????? ???? ??????????? ?? ???????? ?????????? ??? ??? 
?? ??????? ????????, ????????? ???? ???????? ?? ????????? ??? ?? ????? ????, ???????? 
????????? ??????????? ??????? ??????, ???? ?????????????? ?????? ???????????? ??? 
????? ????????? ???????????? ? ?????? ?????????????? (??????? ??? 21?? ?????????? 
2016, ???????? ???? World Duty Free Group ?.??., C?20/15 P ??? C?21/15 P, EU:C:2016:981, 
????? 55 ????? ??? ???? ???????????? ?????????).

85      ???? ?????, ??????????, ?? ?????? ????? ??? ???????? ?????????? ???????????, 
????????????? ??? ????? ??????? ?????? ?? ?????, ???????? ??? ??????????? ???????? 
???????? ?????, ???????? ???? ??????????? ?? ??????????? ?????????? ????????? ?? 
????? ?? ???? ??????? ??????????????? ????????? ?? ??????????? ?????????? 
??????????? ????? ??????????? ???, ?? ?? ??????, ??????? ??????? ????????, ???? ??? 
?????? ??? ?????? 107, ?????????? 1, ????. ?????????, ?? ????????????? ??? ????????? 
??? ????? ??????? ??????, ?? ????? ??????????? ?????????? ?? ????? ???? 
??????????????, ??? ????????? ??????? ????????, ???? ??? ?????? ??? ??????? ???????? 
(??., ??? ??? ?????? ????, ??????? ??? 15?? ????????? 2011, ???????? ??? ??????? ???? 



Government of Gibraltar ??? ???????? ?????????, C?106/09 P ??? C?107/09 P, 
EU:C:2011:732, ??????? 72 ??? 73 ????? ??? ???? ???????????? ?????????? ??., ??????, 
??????? ??? 21?? ?????????? 2016, ???????? ???? World Duty Free Group ?.??., C?20/15 P 
??? C?21/15 P, EU:C:2016:981, ????? 56).

86      ??? ??????? ????, ??? ??? ???????????? ???? ??????????? ?????? ?? «???????????», 
? ???????? ??????, ?? ????? ??????, ?? ???????????? ?? ????? ? «????????» ?????????? 
???????? ??? ???? ???????? ??? ?????? ?????? ?????, ???, ?? ??????? ??????, ?? 
????????? ??? ?? ??????? ?????????? ????? ??????????? ??? ?? ?? ???? ????? ????????, 
??????? ??????? ??????????????? ?????? ?????????????? ?? ?????? ??????????, ??? ?? 
?????? ??? ?????? ??? ??????????? ?? ?? ???????? ????, ?? ?????????? ?????????? ??? 
?????? ????????? (??????? ??? 21?? ?????????? 2016, ???????? ???? World Duty Free 
Group ?.??., C?20/15 P ??? C?21/15 P, EU:C:2016:981, ????? 57 ????? ??? ???? 
???????????? ?????????).

87      ??? ????????? ?????? ???? ?????? ??? «???????? ?????????» ?? ????? ??? ???????? 
????????????? ?????? ???????????? ????????????, ??? ?? ?????? ??? ?????? ??? 
??????????? ?? ?? ??????? ?????? ????????, ?? ?????????? ?????????? ??? ?????? 
????????? ??? ?????, ?? ?? ??????, a priori ??????????? ?????????, ???? ?? ????????????? 
?????? ????? ??????????, ?? ????? ??????, ?? ????????? ??? ? ????????????? ???? 
?????????????? ??? ?? ???? ? ??? ????????? ??? ?????????? ??? ????? ??????????? ?? ?? 
???? ????? (??., ??? ??? ?????? ????, ??????? ??? 6?? ??????????? 2006, ?????????? ???? 
?????????, C?88/03, EU:C:2006:511, ????? 52? ??., ??????, ??????? ??? 21?? ?????????? 
2016, ???????? ???? World Duty Free Group ?.??., C?20/15 P ??? C?21/15 P, EU:C:2016:981, 
????? 58 ????? ??? ???? ???????????? ?????????).

88      ? ??????? ??? ???????????? ??????? ?? ??? ?????????? ????????? ???????????, 
????????, ????????, ??? ?????? ?? ???????????, ?? ????? ??????, ?? ??????? ???????? 
????? ??? ?????? ?????????? ?? ??????? ?????, ????????? ??? ? ?????????? ????? ???? 
???????? ???????????? ???? ??????????? ??????????? ??????, ??????? ???? ???????? ? 
?????? ?????????????? ?????? ?? ????????????? ???? ?? ????? ?? ??? ???????????? 
«????????» ????????? (??., ??? ??? ?????? ????, ????????? ??? 6?? ??????????? 2006, 
?????????? ???? ?????????, C?88/03, EU:C:2006:511, ????? 56, ??? ??? 21?? ?????????? 
2016, ???????? ???? Hansestadt Lübeck, C?524/14 P, EU:C:2016:971, ????? 55).

89      ?? ?? ??????, ??? ?? ????????????? ?? ?????? ??? ???????????? ?? ?????? 
?????????? ?? ?????????? ?????????? ??? ?????? ????????? ?????? ???????????? ?? 
?????????? ???? ????? ?? ?????? ???????? ??? ?????? ? ?????? ???????? ?? ?????? ??? 
?? ????? ?????? ?? ????????? ??????????? ? ?????????????? ??? ??????????? ??? 
??????? ??????????? ??? ???????????? ??? ?????????? ??? ?? ?? ??? ????? ??? ??? 
?????? ???????????? (??????? ??? 21?? ?????????? 2016, ???????? ???? Hansestadt 
Lübeck, C?524/14 P, EU:C:2016:971, ????? 60).



90      ??????, ? ????????????? ???? ??????????? ?????????? ?? «???????????» ??? 
????????? ??? ?? ?? ?? ??????? ???? ???? ?????????? ???? ???? ?? ???????????? ??? 
??????????? ????????? ??????????? ?????????????? ?? ??????????, ???? ?????? ??????, 
???? ????? ??????????? ???????????? ?? ??? ?????? ????????????, ???? ?? ????????? 
????????????, ?? ?????????? ?? ?????????? ??????????? ?? ?????? ?? ????????????? ?? 
? ??????? ?????? ??? ????????? ??????????? ???????????? ??? ??? ???????????? ??? 
?????? ????? ???????????? (??????? ??? 15?? ????????? 2011, ???????? ??? ??????? 
???? Government of Gibraltar ??? ???????? ?????????, C?106/09 P ??? C?107/09 P, 
EU:C:2011:732, ????? 91).

91      ????????????, ??? ?????? ???????? ??? ????????? ??? ??????????? ????????? 
??????????? ???, ??? ?? ????????????? ?? «??????????», ??? ?????????? ??????? ?????? 
?? ???? ?????????? ??????? ?? ???????? ?????????? ???????, ???? ??????????? ???, ?? 
?????????, ??????? ??????? ??????????? ??????? ??? ????????? ???? ?????? ??? 
???????? ?????????? ????? ??? ????? ????? ????????? ?????? ????? ??????????? 
????????, ???????? ???????? ???? ????? ? ?? ???? ????????, ???? ??? ??????????? ??? 
??? ?????????? ???????? ??????????? ???????, ?? ???? ????????????. ?? ?? ??????, ??? 
?????? ???????? ??????? ?? ???????? ?? ??? ????? ????????? ??????? ?? ??? ????? ?? 
????? 107, ?????????? 1, ???? ??? ????????? ?????? ??? ?????? ??? ??? ?????? ??? 
???????? ???????????, ???? ??? ?????? ?? ????????? ?? ?? ???????????? ????, ???, 
????????, ??????????? ??? ???????? ??? ???????????????? (??., ??? ??? ?????? ????, 
??????? ??? 15?? ????????? 2011, ???????? ??? ??????? ???? Government of Gibraltar ??? 
???????? ?????????, C?106/09 P ??? C?107/09 P, EU:C:2011:732, ??????? 87, 92 ??? 93 
????? ??? ???? ???????????? ?????????).

92      ??????, ??????? ?? ??? ?? ??? ?????????, ? ????? ???? ????????????? ??????????? 
???????? ??? ?????? ?? ??????? ?????? ??? ?? ????????? ???????? ??? ??????? 
??????????? ??????? ??? ??? ???????????? ??? ?? ??????? ??? ?????? ??? ???????? 
??????????, ?????????, ? ??????????? ??? ????????????????? ??????????? ???????? 
??????? ??? ????? ??????? ?? ????? ??? ??? ????????? ??? ???????? ???????? ???????? 
???? ??? ????? ??? ????????? ??? ???????????? ??????? ?? ??? ?????????? ?????????, 
????? ????? ?? ????????? ???????????? ? ????? ??? ???????? ??????????? ?????? ??? 
????????????? ????. ????????, ???? ?????? ?????????, ???’ ??????, ? ??????? 
??????????? ?? ?? ?????? 108 ??? ????????? ???, ? ???????????????? ?????????? 
??????? ??? ?????? ?? ???????? ???????? ????????????? ???????? ???? ??? ????? ??? 
?????????? ??? ???????? ????????.

93      ??????, ??? ??? ???? ????????? ????????, ????????, ???, ????????, ??? ??? 
???????? ??? ??????????? ????????? ???? ??????????? ??????, ? ???????????????? 
?????????? ??????? ??? ????? ????????????? ???????? ???, ????????, ??? ????? ??????? 
???????? ?? ????? ???? ?? ??????? ?????????? ??? ??? ????? ?????????? ????????, 
?????????, ?? ??????? ??? ???? ?????? ?????????, ???? ??? ??????? ??? ?? ???? 
??????????? ????????, ????? ??????? ??????? ???? ?? ????? ????????? ??? ??????? 
???????? ?????? ??? ?????????? ?????????????? ?? ?????? ?????????? a priori 
??????????? ???????????, ?????? ?????? ??????? ??? ??? ?????? ??????????? ?? ????? 
??????????? ??? ??????? ??? ???????????? ?? ????????? ??? ????? ?????????? ????????, 
???? ?? ??? ?? ??? ????? ?????????? ?????????? ?? ?????????? ????????? ??? ?? ?????? 
??? ?????? ??? ??????????? ?? ?? ?? ???? ???????? (??., ??? ??? ?????? ????, ??????? 
??? 21?? ?????????? 2016, ???????? ???? World Duty Free Group ?.??., C?20/15 P ??? 
C?21/15 P, EU:C:2016:981, ????? 77).
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??? ?????? ??’ ?????? ?? ????????? ??? ?? ???? ????? ?????????? ????????? (????????? 
??? 29?? ??????? 2012, 3M Italia, C?417/10, EU:C:2012:184, ????? 42, ????? ??? ??? 21?? 
?????????? 2016, ???????? ???? World Duty Free Group ?.??., C?20/15 P ??? C?21/15 P, 
EU:C:2016:981, ????? 59).
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??????? ????????» ??? ??? «? ??????? ???? ??? ????? ?? ?????? ??????????? ???? ????? 
?????????? ??? ?? ???? ?????????? ?? ????????? ?????? ???????? ???????? ???? ? 
??????????? ??? 25 % ??? ????????? ??? ???????? ??? ?? ???? ?????????? ?? ????????? 
?????? ???????? ???????? ??????????? ??? 50 % ??? ?????????», ?????????????? ?? 
???????? ???, «[?]???????, ????? ? ?????????? ??????? ??????????? ???? ??????? ?? ???? 
??? ??????????? ????????? ??? ????????? ????????? ???? ? ???????? ???? ????? ??????? 
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??????? ??? «??????????? ? ?????????? ??? ? ??????? ???? ??? ????? ?? ?????? 
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??? ??????????? ???????? ??? ????? ?????????? ?? [???????] ?????», ???, «[?]? ???? ?????, 
?? ?????????? ???????, ?? ????? ????? ?????????? ?? ??????????, ??????????? ??? ??? 
?????? ?????? ???? ????????? ??? ??????, ???? ????? ???????????? ??????? ??? ?????? 
???? ??? ????? ?? ?????? ??????????? ???? ?????, ??? [???] ??????? ??? ??????? ???? 
?????? ?? ??????????? ?? ?? [???????] ????? ??????? ??????????????? ?????? 
?????????????? ??? ?????????? ?? ?????????? ?????????? ??? ?????? ????????? ???? 
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??????????? ??????, ?????? ????? ??? ????????? ??? ??????, ???????? ??? ?? ?????????? 
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??????????? ????????? ??? ???????? ?????? ???????????? ????? ??? ??? ?????? ???? ??? 
????? ?? ?????? ??????????? ???? ?????, ????? ?? ??? ??? ???????????? ??? ? 
?????????? ????? ??????? ??????????, ??? ?????, ???????? ??? ??? ?????? ???? 
????????? ??? ?????? ??? ??? ??? ?? ???????? ??????? ??? ???????????? ??? ????????? 
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?????????? ??? ??? ??? ??????? ??? ?????? ???????? ??????????, ??? ? ??????? ??????? 
????????? ??? ??? ? ??? ?????? ??? ???????? ??? ????????? ??? ????????? ?????, ? 
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1)      ?????????? ??? ???????? ?????? ??????????.

2)      ??????? ?? ?????? 2 ??? 3 ??? ??????????? ??? ????????? ??? ??????? 
??????????? ??? ?????????? ?????? ??? 4?? ??????????? 2016, HeitkampBauHolding
???? ????????? (T?287/11, EU:T:2016:60).

3)      ???????? ??? ??????? 2011/527/?? ??? ?????????, ??? 26?? ?????????? 2011, 
??????? ?? ??? ??????? ???????? C 7/10 (????? CP 250/09 ??? NN 5/10) ??? 
?????????? ??? ?? ???????? «????? ???? ?????????? ??????? ????????, ????? 
??????????».

4)      ? ????????? ???????? ?????, ????? ??? ?????????? ??? ??????, ??? ?? ????? 
??? ????? ?????????? ? DirkAndres, ??????? ??? ??? ???????? ??? ???????? 
?????????? ??? HeitkampBauHoldingGmbH, ?? ????? ??????? ???? ??? ??????????? 
??? ??? ??? ?????????? ????.

5)      ? ???????????? ?????????? ??? ????????? ????? ?? ????????? ??? ????? ??? 
??????? ??? ?????????? ????.
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