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Summary

1 . WHERE NATIONAL LEGISLATION NOTIFIED UNDER ARTICLE 27 ( 5 ) OF THE SIXTH 
DIRECTIVE ON THE HARMONIZATION OF THE LAWS OF THE MEMBER STATES RELATING 
TO TURNOVER TAXES IS AMENDED IN SUCH A WAY AS TO OMIT THEREFROM THE 
ELEMENT WHICH LINKS IT TO THE DIRECTIVE , SUCH AN AMENDMENT , WHICH 
INTRODUCES A SUBSTANTIAL CHANGE IN THE PREVIOUS LEGISLATION , CONSTITUTES 
A ' SPECIAL MEASURE ' WITHIN THE MEANING OF ARTICLE 27 ( 1 ) REQUIRING THE 
MEMBER STATE TO INFORM THE COMMISSION UNDER ARTICLE 27 ( 2 ).

2 . A MEMBER STATE WHICH HAS FAILED TO FULFIL ITS OBLIGATION UNDER ARTICLE 27 
( 2 ) OF THE SIXTH DIRECTIVE BY NOT INFORMING THE COMMISSION OF A SPECIAL 
MEASURE DEROGATING FROM THE PROVISIONS OF ARTICLE 11 A 1 . ( A ) WHICH LAY 
DOWN THE BASIS FOR CHARGING VALUE ADDED TAX AND THUS REQUIRING THE 
AUTHORIZATION OF THE COUNCIL UNDER ARTICLE 27 ( 1 ) MAY NOT RELY ON THAT 



MEASURE AS AGAINST AN INDIVIDUAL SEEKING BEFORE THE NATIONAL COURTS THE 
APPLICATION OF PROVISIONS OF REVENUE LAW ADOPTED IN CONFORMITY WITH 
ARTICLE 11 A 1 . ( A ) OF THE DIRECTIVE .

Parties

IN CASE 5/84

REFERENCE TO THE COURT UNDER ARTICLE 177 OF THE EEC TREATY BY THE LONDON 
VALUE-ADDED TAX TRIBUNAL FOR A PRELIMINARY RULING IN THE PROCEEDINGS 
PENDING BEFORE THAT TRIBUNAL BETWEEN 

DIRECT COSMETICS LTD 

AND 

THE COMMISSIONERS OF CUSTOMS AND EXCISE , 

Subject of the case

ON THE INTERPRETATION OF ARTICLE 27 ( 5 ) OF THE SIXTH COUNCIL DIRECTIVE ( NO 
77/388/EEC ) OF 17 MAY 1977 ON THE HARMONIZATION OF THE LAWS OF THE MEMBER 
STATES RELATING TO TURNOVER TAXES - COMMON SYSTEM OF VALUE-ADDED TAX : 
UNIFORM BASIS OF ASSESSMENT ,

Grounds

1 BY ORDER DATED 9 NOVEMBER 1983 , WHICH WAS RECEIVED AT THE COURT ON 4 
JANUARY 1984 , THE LONDON VALUE-ADDED TAX TRIBUNAL ( HEREINAFTER REFERRED 
TO AS ' THE LONDON TRIBUNAL ' ) REFERRED TO THE COURT FOR A PRELIMINARY 
RULING UNDER ARTICLE 177 OF THE EEC TREATY TWO QUESTIONS ON THE 
INTERPRETATION OF ARTICLES 11 AND 27 OF THE SIXTH COUNCIL DIRECTIVE ( NO 
77/388/EEC ) OF 17 MAY 1977 ON THE HARMONIZATION OF THE LAWS OF THE MEMBER 
STATES RELATING TO TURNOVER TAXES - COMMON SYSTEM OF VALUE-ADDED TAX : 
UNIFORM BASIS OF ASSESSMENT ( OFFICIAL JOURNAL 1977 L 145 , P . 1 ). THE 
QUESTIONS WERE RAISED IN A DISPUTE BETWEEN DIRECT COSMETICS LTD AND THE 
COMMISSIONERS OF CUSTOMS AND EXCISE ( HEREINAFTER REFERRED TO AS ' THE 
COMMISSIONERS ' ) REGARDING THE DETERMINATION OF THE BASIS FOR CHARGING 
VALUE-ADDED TAX ( VAT ) ON THE TRANSACTIONS OF THAT COMPANY , THE 
APPELLANT IN THE MAIN PROCEEDINGS .

DIRECT COSMETICS ' SELLING SCHEME 

2 DIRECT COSMETICS IS A COMPANY WHICH SPECIALIZES IN DIRECT SALES OF 
COSMETIC PRODUCTS WHICH , IN WHAT ARE CALLED ' SPECIAL ' SITUATIONS , CANNOT 
BE SOLD ON THE ORDINARY RETAIL MARKET . THE COSMETICS CONSIST OF SURPLUS 
STOCKS , DISCONTINUED LINES AND PRODUCTS WRAPPED OR PACKAGED FOR A 
PARTICULAR OCCASION , SUCH AS CHRISTMAS , BUT WHICH COULD NOT BE SOLD BY 
THE DATE ON WHICH THE OCCASION OCCURRED . DIRECT COSMETICS BUYS THOSE 
PRODUCTS AT LOW PRICES FROM MANUFACTURERS AND RE-SELLS THEM THROUGH 
AGENTS IN HOSPITALS , FACTORIES AND OFFICES ON THE FOLLOWING CONDITIONS : 



THE PRODUCT IS SOLD AT DIRECT COSMETICS ' CATALOGUE PRICE ; IF THE SELLING 
AGENT PAYS THE SALE PRICE TO DIRECT COSMETICS WITHIN 14 DAYS , HE MAY RETAIN 
A 20% DISCOUNT , OTHERWISE HE MUST PAY THE FULL PRICE .

3 IT IS ESTABLISHED THAT THE TURNOVER OF ALL OF DIRECT COSMETICS ' AGENTS 
ENGAGED IN THAT ACTIVITY IS BELOW THE MINIMUM LIMIT LAID DOWN BY UNITED 
KINGDOM LEGISLATION IN ACCORDANCE WITH ARTICLE 24 OF THE SIXTH DIRECTIVE 
ABOVE WHICH A PERSON IS LIABLE TO VAT . IT APPEARS FROM THE ORDER FOR 
REFERENCE THAT THE DISPUTE CONCERNS THE QUESTION WHETHER DIRECT 
COSMETICS MUST PAY VAT IN ACCORDANCE WITH THE RULE LAID DOWN IN ARTICLE 11 
A 1 . ( A ), ON THE CONSIDERATION ACTUALLY OBTAINED , OR WHETHER THERE IS A 
DEROGATION , COVERED BY ARTICLE 27 OF THE SIXTH DIRECTIVE , WHICH ALLOWS 
THE UNITED KINGDOM TAX AUTHORITIES TO TAX DIRECT COSMETICS ON THE BASIS OF 
THE SALE PRICE TO THE CONSUMER , WITHOUT THEREFORE DEDUCTING THE 
DISCOUNT WHICH , IF EARNED , FORMS THE SELLING AGENTS ' REMUNERATION .

THE LEGAL BACKGROUND TO THE DISPUTE 

4 BY THE FINANCE ACT 1977 , ENACTED ON 29 JULY 1977 , THAT IS TO SAY AT THE TIME 
WHEN THE UNITED KINGDOM INTRODUCED THE MEASURES NEEDED TO BRING ITS TAX 
LEGISLATION INTO LINE WITH THE SIXTH DIRECTIVE , PARAGRAPH 2 OF SCHEDULE 3 OF 
THE FINANCE ACT 1972 WAS AMENDED AND CONVERTED INTO PARAGRAPH 3 , 
EMPOWERING THE COMMISSIONERS CHARGED WITH COLLECTING VAT TO ISSUE 
DIRECTIONS TO TAXABLE PERSONS IN ORDER TO TAKE INTO ACCOUNT , FOR THE 
PURPOSE OF CALCULATING THE TAX , THE SALE PRICE TO THE FINAL CONSUMER 
WHERE GOODS WERE SOLD THROUGH NON-TAXABLE PERSONS . THAT PROVISION 
WAS WORDED AS FOLLOWS : 

' ( 3 ) WHERE IT APPEARS TO THE COMMISSIONERS : 

( A ) THAT THE WHOLE OR PART OF A BUSINESS CARRIED ON BY A TAXABLE PERSON 
CONSISTS IN SUPPLYING TO A NUMBER OF INDIVIDUALS GOODS TO BE SOLD , 
WHETHER BY THEM OR OTHERS , BY RETAIL , AND 

( B)THAT THOSE INDIVIDUALS ARE NOT TAXABLE PERSONS , AND 

( C)THAT IT IS NECESSARY FOR THE PROTECTION OF THE REVENUE TO EXERCISE 
THEIR POWERS UNDER THIS PARAGRAPH , 

THEY MAY BY NOTICE IN WRITING GIVE DIRECTIONS TO THE TAXABLE PERSON FOR 
SECURING THAT THE VALUE BY REFERENCE TO WHICH TAX IS CHARGED ON ANY SUCH 
SUPPLY BY HIM AFTER THE GIVING OF THE NOTICE OR AFTER SUCH LATER DATE AS 
MAY BE SPECIFIED THEREIN SHALL BE DETERMINED AS IF THE CONSIDERATION GIVEN 
BY ANY SUCH INDIVIDUAL FOR THE SUPPLY WERE EQUAL TO THE PRICE AT WHICH THE 
GOODS ARE SOLD BY RETAIL . ' 

5 ON 28 DECEMBER 1977 , AFTER THOSE PROVISIONS HAD BEEN PUT INTO EFFECT , 
THE UNITED KINGDOM NOTIFIED THE COMMISSION , PURSUANT TO ARTICLE 27 ( 5 ) OF 
THE SIXTH DIRECTIVE , OF SEVEN MEASURES WHICH IT INTENDED TO RETAIN , AFTER 
THE ENTRY INTO FORCE OF THAT DIRECTIVE , AS DEROGATING MEASURES OF THE 
KIND PERMITTED BY ARTICLE 27 ( 1 ). THE FOURTH ITEM ON THE LIST MENTIONED ' 
SPECIAL ANTI-AVOIDANCE VALUATION PROVISIONS ' . IN ANNEX IV TO THE LETTER OF 
NOTIFICATION THOSE PROVISIONS ARE EXPLAINED IN THE FOLLOWING TERMS : 



' IN THE UNITED KINGDOM CERTAIN COMPANIES , IN THE FIELD OF COSMETICS FOR 
EXAMPLE , SELL THEIR PRODUCTS TO INDIVIDUALS WHO ARE OUTSIDE THE TAX NET 
FOR RE-SALE TO THE CONSUMER . THE COMMISSIONERS OF CUSTOMS AND EXCISE 
HAVE POWER UNDER SCHEDULE 3 , PARAGRAPH 2 OF THE FINANCE ACT 1972 TO 
PREVENT AVOIDANCE OF TAX ON THE RETAIL MARGIN BY REQUIRING SALES TO THESE 
INDIVIDUALS TO BE TAXED ON THEIR RETAIL VALUE . ' 

6 IT APPEARS FROM THE ORDER FOR REFERENCE THAT IN 1979 AN UNDERTAKING 
USING SELLING METHODS SIMILAR TO THOSE OF DIRECT COSMETICS IN ORDER TO 
SELL GREETING CARDS , CLUB CENTRE OF LEEDS LTD APPEALED TO THE 
MANCHESTER VALUE-ADDED TAX TRIBUNAL WHICH , BY DECISION OF 16 DECEMBER 
1980 ( 1980 ) VAT TRIBUNAL REPORTS , P . 135 ), ALLOWED THE APPEAL . IN ITS DECISON 
THE MANCHESTER VALUE-ADDED TAX TRIBUNAL INTERPRETED THE WORDS ' 
NECESSARY FOR THE PROTECTION OF THE REVENUE ' AS MEANING THAT THE TAX 
ADMINISTRATION MUST NOT ONLY SHOW THAT A CERTAIN SELLING METHOD IS LIKELY 
TO DIMINISH ITS REVENUE BUT ALSO THAT THE TAXPAYER DELIBERATELY ARRANGED 
HIS BUSINESS WITH A VIEW TO REDUCING HIS TAX LIABILITY .

7 IT IS CLEAR FROM THE DOCUMENTS BEFORE THE COURT THAT THE TAX 
ADMINISTRTION DID NOT APPEAL AGAINST THE DECISION OF THE MANCHESTER VALUE-
ADDED TAX TRIBUNAL BUT THE GOVERNMENT , ACTING ON A PROPOSAL FROM THE 
COMMISSIONERS , DECIDED TO RESOLVE THE PROBLEM CREATED BY THAT JUDGMENT 
BY LEGISLATION . BY SECTION 14 ( 1 ) OF THE FINANCE ACT 1981 , PARAGRAPH 3 OF 
SCHEDULE 3 OF THE FINANCE ACTS OF 1972 AND 1977 WAS REPLACED BY A NEW 
PROVISION WHICH WAS IN SUBSTANCE IDENTICAL TO THE 1977 PROVISION EXCEPT 
THAT THE CONDITION CONCERNING ' THE PROTECTION OF THE REVENUE ' WAS 
REPEALED . THE PROVISION IN QUESTION IS WORDED AS FOLLOWS : 

' ( 3 ) WHERE : 

( A ) THE WHOLE OR PART OF A BUSINESS CARRIED ON BY A TAXABLE PERSON 
CONSISTS IN SUPPLYING TO A NUMBER OF PERSONS GOODS TO BE SOLD , WHETHER 
BY THEM OR OTHERS , BY RETAIL , AND 

( B)THOSE PERSONS ARE NOT TAXABLE PERSONS , 

THE COMMISSIONERS MAY , BY NOTICE IN WRITING TO THE TAXABLE PERSON , DIRECT 
THAT THE VALUE OF ANY SUCH SUPPLY BY HIM AFTER THE GIVING OF THE NOTICE OR 
AFTER SUCH LATER DATE AS MAY BE SPECIFIED THEREIN SHALL BE TAKEN TO BE ITS 
OPEN MARKET VALUE ON A SALE BY RETAIL . ' 

THE SUBJECT-MATTER OF THE DISPUTE BEFORE THE TRIBUNAL 

8 ON 7 DECEMBER 1982 THE COMMISSIONERS ISSUED A DIRECTION TO DIRECT 
COSMETICS UNDER THE PROVISION OF THE FINANCE ACT 1981 CITED ABOVE . IT WAS 
IN THE FOLLOWING TERMS : 

' THE COMMISSIONERS OF CUSTOMS AND EXCISE HEREBY DIRECT THAT AFTER 10 
DECEMBER 1982 THE VALUE BY REFERENCE TO WHICH VALUE-ADDED TAX IS CHARGED 
ON ANY TAXABLE SUPPLY OF GOODS : 



( A ) BY YOU TO PERSONS WHO ARE NOT TAXABLE PERSONS WITHIN THE MEANING OF 
SECTION 2 OF THE FINANCE ACT 1972 , 

( B ) TO BE SOLD , WHETHER BY PERSONS MENTIONED IN ( A ) ABOVE OR OTHERS , BY 
RETAIL 

SHALL BE TAKEN TO BE ITS OPEN MARKET VALUE ON A SALE BY RETAIL . ' 

9 IT IS CLEAR FROM THE DIRECTION THAT , IN THE OPINION OF THE TAX 
ADMINISTRATION , THE VALUE TO BE TAKEN INTO CONSIDERATION FOR DETERMINING 
THE BASIS FOR CHARGING TAX MUST BE THE RETAIL PRICE PAID BY THE FINAL 
CONSUMER AND NOT THE PRICE PAID TO DIRECT COSMETICS BY ITS AGENTS , THAT IS 
TO SAY THE RETAIL PRICE LESS , WHERE EARNED , THE DISCOUNT .

10 DIRECT COSMETICS APPEALED AGAINST THAT DIRECTION TO THE LONDON VALUE-
ADDED TAX TRIBUNAL . IT CONTENDED INTER ALIA THAT THE AMENDMENT OF 
SCHEDULE 3 OF THE FINANCE ACTS OF 1972 AND 1977 BY THE FINANCE ACT 1981 , 
CONSISTING IN THE DELETION OF THE WORDS ' NECESSARY FOR THE PROTECTION OF 
THE REVENUE ' , FROM THE 1977 VERSION , CONSTITUTED A DEROGATION FROM 
ARTICLE 11 A 1 . ( A ) OF THE SIXTH DIRECTIVE WHICH HAD NOT BEEN AUTHORIZED IN 
ACCORDANCE WITH THE REQUIREMENTS OF ARTICLE 27 ( 1 ) AND ( 2 ) OF THAT 
DIRECTIVE .

11 THE COMMISSIONERS , ON THE OTHER HAND , ARGUED THAT THE AMENDMENT 
MADE BY THE FINANCE ACT 1981 DID NOT AFFECT THE SUBSTANCE OF THE PREVIOUS 
PROVISION SO THAT THE NEW PROVISION WAS COVERED BY THE NOTIFICATION MADE 
ON 28 DECEMBER 1977 UNDER ARTICLE 27 ( 5 ) OF THE DIRECTIVE .

12 AFTER REFERRING IN ITS ORDER FOR REFERENCE TO THE DECISION OF THE 
MANCHESTER VALUE-ADDED TAX TRIBUNAL , THE LONDON TRIBUNAL EXPLAINS THAT , 
ACCORDING TO THE PRINCIPLES OF INTERPRETATION OF ENGLISH LAW , THE 
AMENDMENT MADE BY THE FINANCE ACT 1981 IS ONE OF SUBSTANCE AND THAT 
THEREFORE THE MEASURE OUGHT TO BE CONSIDERED A NEW MEASURE WITHIN THE 
MEANING OF ARTICLE 27 OF THE SIXTH DIRECTIVE . HOWEVER , ACCORDING TO THE 
LONDON TRIBUNAL , IT DOES NOT NECESSARILY FOLLOW THAT THE COURT OF JUSTICE 
, APPLYING THE CRITERIA OF COMMUNITY LAW , WOULD REACH THE SAME 
CONCLUSION .

13 THE LONDON TRIBUNAL IS THEREFORE OF THE OPINION THAT THERE ARE 
GROUNDS FOR REFERRING QUESTIONS TO THE COURT OF JUSTICE , ESPECIALLY AS IT 
IS AWARE OF OTHER CASES PENDING IN WHICH THE SAME POINT ARISES . IT 
THEREFORE STATES TWO QUESTIONS , WORDED AS FOLLOWS : 

( 1 ) WHERE NATIONAL LEGISLATION NOTIFIED UNDER ARTICLE 27 ( 5 ) OF DIRECTIVE 
NO 77/388/EEC OF THE COUNCIL OF 17 MAY 1977 ( ON THE HARMONIZATION OF THE 
LAWS OF THE MEMBER STATES RELATING TO TURNOVER TAXES : COMMON SYSTEM OF 
VALUE-ADDED TAX - UNIFORM BASIS OF ASSESSMENT ) IS AMENDED BY THE DELETION 
OF A REFERENCE TO THE CRITERION OF PROTECTION OF THE NATIONAL REVENUE , 
DOES THIS AMENDMENT CONSTITUTE A ' SPECIAL MEASURE ' WITHIN THE MEANING OF 
ARTICLE 27 ( 1 ) REQUIRING THE MEMBER STATE TO INFORM THE COMMISSION UNDER 
ARTICLE 27 ( 2)? 

( 2)IF THE ANSWER TO THE FIRST QUESTION IS IN THE AFFIRMATIVE , WHERE A 
MEMBER STATE FAILS TO COMPLY WITH ARTICLE 27 ( 2 ) OF THE DIRECTIVE BY NOT 



INFORMING THE COMMISSION OF THE SPECIAL MEASURE DEROGATING FROM THE 
PROVISIONS OF ARTICLE 11 A 1 . ( A ) OF THE DIRECTIVE REQUIRING THE 
AUTHORIZATION OF THE COUNCIL UNDER ARTICLE 27 ( 1 ), DOES THAT FAILURE GIVE 
RIGHTS TO AN INDIVIDUAL WHICH MAY BE RELIED ON BEFORE THE NATIONAL COURTS 
OF A MEMBER STATE , WHICH RIGHTS WOULD BE FOUNDED DIRECTLY UPON THE 
PROVISIONS OF ARTICLE 11 A 1 . ( A)? 

THE FIRST QUESTION 

14 THE FIRST QUESTION IS DESIGNED TO ASCERTAIN WHETHER A PROVISION OF 
NATIONAL LEGISLATION , AMENDING A PREVIOUS MEASURE WHICH HAD BEEN 
NOTIFIED IN ACCORDANCE WITH ARTICLE 27 ( 5 ) OF THE SIXTH DIRECTIVE AND WHICH 
REFERRED TO THE ' PROTECTION OF THE REVENUE ' , CONSTITUTES A ' SPECIAL 
MEASURE ' WITHIN THE MEANING OF ARTICLE 27 ( 1 ) OF THE DIRECTIVE , SUBJECT AS 
SUCH TO NOTIFICATION , IF THE NEW PROVISION OMITS THAT REFERENCE .

15 IN THIS REGARD DIRECT COSMETICS CONTENDS THAT THE LEGISLATIVE 
AMENDMENT MADE BY THE FINANCE ACT 1981 , THE EFFECT OF WHICH WAS TO 
DELETE THE WORDS ' FOR THE PROTECTION OF THE REVENUE ' APPEARING IN THE 
SCHEDULE TO THE FINANCE ACT 1972 , AS AMENDED BY THE FINANCE ACT 1977 , 
CONSTITUTES A SUBSTANTIAL AMENDMENT OF THE MEASURE NOTIFIED ON 28 
DECEMBER 1977 UNDER ARTICLE 27 ( 5 ) OF THE SIXTH DIRECTIVE AS A ' SPECIAL 
MEASURE ' FOR PREVENTING TAX EVASION . IT ARGUES THAT THE DELETION OF THE 
WORDS ' FOR THE PROTECTION OF THE REVENUE ' SHOWS THAT NOT ONLY IS A NEW 
MEASURE WITHIN THE MEANING OF ARTICLE 27 INVOLVED BUT ALSO THAT THE 
MEASURE GOES WELL BEYOND THE LIMITS PERMITTED BY THAT ARTICLE IN SO FAR AS 
THE MEASURES ALLOWED THEREUNDER MAY NOT DEROGATE FROM THE BASIS FOR 
CHARGING VAT SET OUT IN ARTICLE 11 EXCEPT TO THE EXTENT STRICTLY NECESSARY 
FOR PREVENTING TAX EVASION OR AVOIDANCE , AS THE COURT RECENTLY HELD IN 
ITS JUDGMENT OF 10 APRIL 1984 IN CASE 324/82 , COMMISSION V KINGDOM OF BELGIUM 
, ( 1984 ) ECR 1861 . THE PROOF THAT THE MEASURE ORIGINALLY NOTIFIED HAS BEEN 
WIDENED IS THE FACT THAT DIRECT COSMETICS , WHICH UNDER THE PREVIOUS 
PROVISIONS HAD ESCAPED LIABILITY TO TAX , IS LIABLE TO TAX UNDER THE DIRECTION 
BASED ON THE NEW PROVISIONS INTRODUCED BY THE FINANCE ACT 1981 . DIRECT 
COSMETICS THEREFORE CONSIDERS THAT THE ANSWER TO THE FIRST QUESTION 
MUST BE THAT THE LEGISLATIVE AMENDMENT INTRODUCED BY THE FINANCE ACT IS A ' 
SPECIAL MEASURE ' WITHIN THE MEANING OF ARTICLE 27 ( 1 ) OF THE SIXTH DIRECTIVE 
AND THAT THEREFORE IT OUGHT TO HAVE BEEN NOTIFIED , AS LAID DOWN IN ARTICLE 
27 ( 2 ).

16 THE UNITED KINGDOM ARGUES THAT THERE IS NO SUBSTANTIAL DIFFERENCE 
BETWEEN THE PROVISIONS OF THE FINANCE ACT 1972 , AS AMENDED IN 1977 , AND THE 
PROVISIONS OF THE FINANCE ACT 1981 . SINCE THE OBJECTIVES OF THE PREVIOUS 
LEGISLATION WERE FRUSTRATED BY THE DECISION OF THE MANCHESTER VALUE-
ADDED TAX TRIBUNAL IN THE CLUB CENTRE OF LEEDS CASE , IT APPEARED THAT THE 
NOTIFICATION TO THE COMMISSION IN 1977 WAS A NOTIFICATION OF A LEGAL 
PROVISION WHICH COULD NOT ACHIEVE THE AIMS SUMMARIZED IN THE NOTIFICATION 
ITSELF . IN ORDER , THEREFORE , TO ACHIEVE PRECISELY THE SAME OBJECTIVES AS 
WERE SUMMARIZED IN THAT NOTIFICATION , IT APPEARED TO THE UNITED KINGDOM , 
AFTER THE CLUB CENTRE OF LEEDS CASE , TO BE NECESSARY TO RE-ENACT THE 
1972/77 LEGISLATION IN A FORM WHICH WAS TOTALLY CONSISTENT WITH THOSE 
OBJECTIVES . SINCE THE 1981 LEGISLATION SUCCESSFULLY ACHIEVED THE 
INTENTIONS OF THE UNITED KINGDOM AS NOTIFIED IN 1977 , ANY FURTHER 
NOTIFICATION WOULD HAVE BEEN OTIOSE . CONSEQUENTLY , THE UNITED KINGDOM 



WAS UNDER NO OBLIGATION TO INFORM THE COMMISSION OF ANYTHING , THERE 
BEING NO ' SPECIAL MEASURE ' WHICH ATTRACTED THE OPERATION OF PARAGRAPH ( 2 
) OF ARTICLE 27 . 

17 IN ITS ORAL OBSERVATIONS THE UNITED KINGDOM POINTED OUT THAT SELLING 
SCHEMES SUCH AS THOSE OPERATED BY CLUB CENTRE OF LEEDS AND DIRECT 
COSMETICS , WHATEVER THE MOTIVES BEHIND THEM , ARE NOT ONLY LIABLE TO 
DIMINISH THE REVENUE BUT THEY ALSO AFFECT CONDITIONS OF COMPETITION 
BETWEEN UNDERTAKINGS OPERATING SUCH METHODS AND THOSE LIABLE TO PAY 
THE TAX . IT POINTS OUT THAT THE AIMS OF THE VAT SYSTEM ARE CLEARLY STATED IN 
THE PREAMBLE TO THE FIRST HARMONIZATION DIRECTIVE IN SO FAR AS IT REFERS TO 
THE ELIMINATION OF FACTORS WHICH MAY DISTORT CONDITIONS OF COMPETITION , 
WHETHER AT NATIONAL OR COMMUNITY LEVEL , AND STRESSES THE FACT THAT THE 
HIGHEST DEGREE OF NEUTRALITY OF THE TAX SYSTEM IS ACHIEVED WHEN THE TAX IS 
LEVIED IN AS GENERAL A MANNER AS POSSIBLE AND WHEN ITS SCOPE COVERS ALL 
STAGES OF PRODUCTION AND DISTRIBUTION ( FIRST COUNCIL DIRECTIVE ( NO 
67/227/EEC ) OF 11 APRIL 1967 ON THE HARMONIZATION OF LEGISLATION OF MEMBER 
STATES CONCERNING TURNOVER TAXES , OFFICIAL JOURNAL , ENGLISH SPECIAL 
EDITION 1967 , P . 14 , THIRD AND FIFTH RECITALS IN THE PREAMBLE ).

18 AS ITS OBSERVATIONS NOW STAND , THE COMMISSION TAKES THE VIEW THAT , 
SINCE THE MEASURE NOTIFIED IN 1977 BECAME INOPERATIVE OWING TO THE 
JUDGMENT DELIVERED BY THE COMPETENT TRIBUNAL , IT SEEMS THAT THERE WAS AN 
ERROR IN THE NOTIFICATION PROCESS AT THAT TIME . CONSEQUENTLY , FAILING 
NOTIFICATION OF THE NEW LEGISLATIVE MEASURE ENACTED IN 1981 , THERE IS NO 
VALID DEROGATION UNDER ARTICLE 27 OF THE DIRECTIVE . THE 1981 LEGISLATION 
INVOLVED A SUBSTANTIAL CHANGE COMPARED WITH THE PREVIOUS LEGAL SITUATION 
AND FRESH NOTIFICATION WAS THEREFORE REQUIRED . HOWEVER , THE COMMISSION 
EMPHASIZES THAT , IF A NEW MEASURE HAVING THE SAME SUBSTANCE AS THE 1977 
MEASURE HAD BEEN NOTIFIED , IT WOULD NOT HAVE RAISED ANY OBJECTIONS . IT 
DRAWS PARTICULAR ATTENTION TO THE FACT THAT , SINCE THE UNITED KINGDOM HAS 
FIXED A RELATIVELY HIGH THRESHOLD FOR THE EXEMPTION PERMITTED BY ARTICLE 
24 OF THE DIRECTIVE , IT SEEMS NATURAL THAT PRECAUTIONS SHOULD BE TAKEN ON 
THE OTHER HAND TO ENSURE THAT CERTAIN FORMS OF MARKETING , SUCH AS THE 
SCHEME OPERATED BY DIRECT COSMETICS , DO NOT BENEFIT FROM THE EXEMPTION .

19 THE QUESTION RAISED BY THE LONDON TRIBUNAL MUST BE RESOLVED IN THE 
LIGHT OF THE SCHEME OF ARTICLE 27 OF THE SIXTH DIRECTIVE , THE PROVISIONS OF 
WHICH MUST NOW BE CONSIDERED .

20 THE FIRST PARAGRAPH OF ARTICLE 27 PROVIDES THAT THE COUNCIL MAY 
AUTHORIZE ANY MEMBER STATE TO INTRODUCE SPECIAL MEASURES DEROGATING 
FROM THE PROVISIONS OF THE DIRECTIVE , EITHER IN ORDER TO SIMPLIFY THE 
PROCEDURE FOR CHARGING THE TAX OR TO PREVENT ' CERTAIN TYPES OF TAX 
EVASION OR AVOIDANCE ' .

21 PARAGRAPHS ( 2 ), ( 3 ) AND ( 4 ) PROVIDE THAT A MEMBER STATE WISHING TO 
INTRODUCE THE MEASURES REFERRED TO IN PARAGRAPH ( 1 ) MUST INFORM THE 
COMMISSION OF THEM AND PROVIDE IT WITH ALL RELEVANT INFORMATION . THE 
COMMISSION MUST INFORM THE OTHER MEMBER STATES OF THE PROPOSED 
MEASURES WITHIN ONE MONTH . IF NEITHER THE COMMISSION NOR ANY MEMBER 
STATE HAS REQUESTED THAT THE MATTER BE RAISED BY THE COUNCIL , THE COUNCIL 
' S APPROVAL IS DEEMED TO HAVE BEEN GIVEN WITHIN TWO MONTHS OF THE OTHER 
MEMBER STATES ' BEING INFORMED . IF , ON THE OTHER HAND , EITHER THE 



COMMISSION OR A MEMBER STATE HAS REQUESTED THAT THE MATTER BE RAISED BY 
THE COUNCIL , THE COUNCIL MAY NOT AUTHORIZE THE MEASURE EXCEPT BY ACTING 
UNANIMOUSLY ON A PROPOSAL FROM THE COMMISSION .

22 AS REGARDS SPECIAL MEASURES OF THE TYPE REFERRED TO IN PARAGRAPH ( 1 ) 
WHICH WERE IN FORCE AT THE TIME WHEN THE DIRECTIVE ENTERED INTO EFFECT , 
WHICH WAS ON 1 JANUARY 1977 , PARAGRAPH ( 5 ) PROVIDES THAT THE MEMBER 
STATES MAY RETAIN THEM PROVIDED THAT THEY NOTIFIED THE COMMISSION OF THEM 
BEFORE 1 JANUARY 1978 . 

23 IN ITS JUDGMENT OF 10 APRIL 1984 IN CASE 324/82 , CITED ABOVE , THE COURT 
STRESSED THAT MEASURES INTENDED TO PREVENT TAX EVASION OR AVOIDANCE MAY 
NOT DEROGATE FROM THE BASIS FOR CHARGING VAT LAID DOWN IN ARTICLE 11 
EXCEPT ' WITHIN THE LIMITS STRICTLY NECESSARY FOR ACHIEVING THAT AIM ' .

24 IT FOLLOWS FROM THE FOREGOING THAT NEW SPECIAL MEASURES DEROGATING 
FROM THE DIRECTIVE DO NOT ACCORD WITH COMMUNITY LAW UNLESS , ON THE ONE 
HAND , THEY REMAIN WITHIN THE LIMITS OF THE AIMS REFERRED TO IN ARTICLE 27 ( 1 ) 
AND , ON THE OTHER HAND , THEY HAVE BEEN NOTIFIED TO THE COMMISSION AND 
HAVE BEEN IMPLIEDLY OR EXPRESSLY AUTHORIZED BY THE COUNCIL IN THE 
CIRCUMSTANCES SPECIFIED IN PARAGRAPHS ( 1 ) TO ( 4 ) OF ARTICLE 27 . 

25 IN THE LIGHT OF THOSE CONSIDERATIONS , IT SHOULD BE STATED FIRST OF ALL 
THAT THE MEASURE NOTIFIED BY THE UNITED KINGDOM IN 1977 EXPRESSLY 
REFERRED TO THE LEGISLATIVE PROVISION INTRODUCED BY THE FINANCE ACT 1977 
INTO SCHEDULE 3 OF THE FINANCE ACT 1972 . THAT NOTIFICATION BECAME 
INEFFECTIVE FROM THE MOMENT AT WHICH THE MEASURE IN QUESTION WAS 
REPLACED BY A NEW PROVISION UNDER THE FINANCE ACT 1981 , UNLESS IT IS SHOWN 
THAT THE NEW PROVISION MAY BE REGARDED AS BEING SUBSTANTIALLY THE SAME 
AS THE PREVIOUS PROVISION . THE ANSWER TO THAT QUESTION MUST BE OBTAINED 
BY COMPARING THE PREVIOUS PROVISION WITH THE NEW PROVISION .

26 IT MUST BE POINTED OUT IN THIS REGARD THAT THE NEW VERSION OF PARAGRAPH 
3 OF SCHEDULE 3 OF THE FINANCE ACT 1981 DIFFERS FROM THE PREVIOUS VERSION 
BY OMITTING THE WORDS ' FOR THE PROTECTION OF THE REVENUE ' . ACCORDING TO 
THE LONDON TRIBUNAL AS QUOTED ABOVE , THE ALTERATION MADE TO THE TEXT BY 
THE DELETION OF THOSE WORDS IS ONE OF SUBSTANCE IN ENGLISH LAW AND 
CANNOT BE SAID TO BE CONFINED TO PROCEDURAL ENFORCEMENT .

27 AS THE UNITED KINGDOM GOVERNMENT HAS POINTED OUT , THE WORDS ' FOR THE 
PROTECTION OF THE REVENUE ' APPEARING IN THE PREVIOUS VERSION WERE THE 
EQUIVALENT OF THE WORDS ' TO PREVENT CERTAIN TYPES OF TAX EVASION OR 
AVOIDANCE ' USED IN THE SIXTH DIRECTIVE . BY THE DELETION OF THOSE WORDS , 
ANY APPARENT LINK TO THE EXCEPTIONS LAID DOWN IN ARTICLE 27 ( 1 ) OF THAT 
DIRECTIVE WAS SEVERED AND THE POWER OF DEROGATION ACCORDED TO THE 
COMMISSIONERS WAS WIDENED INDEFINITELY AS FAR AS CONCERNS THE SELLING 
METHODS COVERED BY THE 1977 NOTIFICATION , SO THAT THE QUESTION ARISES 
WHETHER THE NEW PROVISIONS ARE STILL WITHIN THE LIMITS OF THE DEROGATIONS 
ALLOWED BY ARTICLE 27 . 

28 WITH REFERENCE TO THE QUESTION RAISED BY THE LONDON TRIBUNAL IT NEED 
ONLY BE STATED IN THIS REGARD THAT A CHANGE SUCH AS THAT INTRODUCED BY 
THE FINANCE ACT 1981 IS IN ANY EVENT A SUBSTANTIAL CHANGE COMPARED WITH 
THE MEASURE NOTIFIED IN 1977 BECAUSE IT OMITS THE VERY ELEMENT WHICH LINKED 
THAT MEASURE TO THE SIXTH DIRECTIVE . ONLY A NOTIFICATION EFFECTED IN 



CONFORMITY WITH PARAGRAPH ( 2 ) OF ARTICLE 27 WOULD HAVE ENABLED THE 
COMMISSION AND , WHERE APPROPRIATE , THE COUNCIL TO VERIFY WHETHER THE 
NEW MEASURE WAS STILL CONSISTENT WITH THE AIM LAID DOWN IN PARAGRAPH ( 1 ) 
OF THAT ARTICLE .

29 THE ANSWER TO THE FIRST QUESTION MUST THEREFORE BE THAT WHERE 
NATIONAL LEGISLATION , NOTIFIED UNDER ARTICLE 27 ( 5 ) OF THE SIXTH COUNCIL 
DIRECTIVE ( NO 77/388/EEC ) OF 17 MAY 1977 ON THE HARMONIZATION OF THE LAWS OF 
THE MEMBER STATES RELATING TO TURNOVER TAXES , IS AMENDED BY THE DELETION 
OF A REFERENCE TO THE CRITERION OF PROTECTION OF THE NATIONAL REVENUE , 
SUCH AN AMENDMENT CONSTITUTES A ' SPECIAL MEASURE ' WITHIN THE MEANING OF 
ARTICLE 27 ( 1 ) REQUIRING THE MEMBER STATE TO INFORM THE COMMISSION UNDER 
ARTICLE 27 ( 2 ).

THE SECOND QUESTION 

30 THE SECOND QUESTION IS DESIGNED TO ASCERTAIN WHETHER , IF A MEASURE 
DEROGATING FROM THE PROVISIONS OF THE SIXTH DIRECTIVE HAS NOT BEEN 
NOTIFIED AND HAS NOT , WHERE NECESSARY , UNDERGONE AN AUTHORIZATION 
PROCEDURE UNDER ARTICLE 27 , INDIVIDUALS MAY RELY BEFORE THE NATIONAL 
COURTS OF A MEMBER STATE ON A RIGHT TO BE TREATED IN ACCORDANCE WITH THE 
PROVISIONS OF ARTICLE 11 A 1 . ( A ) OF THE DIRECTIVE , THAT IS TO SAY THE RIGHT 
TO BE TAXED ON THE BASIS OF THE PRICE ACTUALLY RECEIVED IN EXCHANGE FOR 
THE SUPPLY OF GOODS OR SERVICES .

31 IN THE VIEW OF DIRECT COSMETICS , THE FAILURE BY A MEMBER STATE TO FULFIL 
AN OBLIGATION TO NOTIFY A MEASURE AND TO HAVE REGARD TO THE NEED FOR 
AUTHORIZATION OR THE BREACH OF SUBSTANTIVE RULES OF COMMUNITY LAW 
CANNOT BE MATTERS OF NO CONCERN TO INDIVIDUALS OR MATTERS CONCERNING 
ONLY THE RELATIONS BETWEEN MEMBER STATES . ACCORDING TO THE CONSISTENT 
CASE-LAW OF THE COURT , FAILURE BY A MEMBER STATE TO COMPLY WITH THE 
PRECONDITIONS NECESSARY FOR INTRODUCING A NATIONAL MEASURE MEANS THAT 
THE AUTHORITIES OF THAT MEMBER STATE ARE NOT ENTITLED TO RELY UPON 
NATIONAL PROVISIONS ADOPTED WITHOUT HAVING HAD RECOURSE TO SUCH 
NECESSARY PROCEDURES , IN DEROGATION FROM PROVISIONS OF BINDING 
COMMUNITY LAW . DIRECT COSMETICS REFERS IN THIS REGARD TO THE JUDGMENTS 
OF THE COURT IN CASE 88/77 , MINISTER FOR FISHERIES V SCHONENBERG , ( 1978 ) 
ECR 473 , CASE 130/78 , SALUMIFICIO DI CORNUDA SPA V AMMINISTRAZIONE DELLE 
FINANZE DELLO STATO , ( 1979 ) ECR 867 , CASE 269/80 , REGINA V TYMEN , ( 1981 ) ECR 
3079 AND CASE 8/81 , BECKER V FINANZAMT MUNSTER-INNENSTADT , ( 1982 ) ECR 53 IN 
WHICH THE COURT HELD THAT A MEMBER STATE MAY NOT RELY , AS AGAINST AN 
INDIVIDUAL , ON PROVISIONS OF ITS NATIONAL LEGISLATION WHICH ARE NOT IN 
ACCORDANCE WITH THE OBLIGATIONS IMPOSED BY COMMUNITY LAW .

32 THE UNITED KINGDOM CONTENDS FIRST OF ALL THAT IN COMMUNITY LAW THERE IS 
NO PRINCIPLE THAT , IF A MEMBER STATE FAILS TO FULFIL AN OBLIGATION TO NOTIFY , 
CONSULT OR INFORM THE COUNCIL OR THE COMMISSION , ANY MEASURE ADOPTED BY 
THAT STATE IS NECESSARILY RENDERED INCOMPATIBLE WITH COMMUNITY LAW . IT IS 
NECESSARY IN EACH CASE TO CONSIDER THE NATURE AND PURPOSE OF THE 
OBLIGATION TO NOTIFY , CONSULT OR INFORM THE COUNCIL OR THE COMMISSION IN 
ORDER TO DETERMINE WHETHER OR NOT A FAILURE TO COMPLY WITH SUCH AN 
OBLIGATION DISTURBS THE FUNCTIONING OF THE COMMON MARKET SO 
FUNDAMENTALLY THAT NATIONAL MEASURES ADOPTED UNDER SUCH CONDITIONS 
MUST BE REGARDED AS INEFFECTIVE . THE UNITED KINGDOM REFERS IN THIS REGARD 



TO THE JUDGMENT IN CASE 27/78 , AMMINISTRAZIONE DELLE FINANZE DELLO STATO V 
RASHAM , ( 1978 ) ECR 1761 IN WHICH THE COURT HELD THAT A NOTIFICATION 
REQUIRED BY THE TREATY ( IN THAT CASE , BY THE SECOND PARAGRAPH OF ARTICLE 
115 ) WAS NOT A CONDITION PRECEDENT FOR THE ENTRY INTO FORCE OF CERTAIN 
PROTECTIVE MEASURES ADOPTED BY THE MEMBER STATES . IN THE UNITED KINGDOM 
' S VIEW , THE PRESENT SITUATION IS NOT WITHOUT ANALOGY WITH THE SITUATION 
WHICH THE COURT HAD TO CONSIDER IN THAT CASE . IN ADDITION , THE UNITED 
KINGDOM CONTRASTS THE TERMS OF ARTICLE 27 OF THE SIXTH DIRECTIVE WITH THE 
CORRESPONDING PROVISIONS IN ARTICLE 13 OF THE SECOND DIRECTIVE , NO 
67/228/EEC OF 11 APRIL 1967 ( OFFICIAL JOURNAL , ENGLISH SPECIAL EDITION 1967 , P . 
16 ). ARTICLE 13 PROHIBITED , IN TERMS , MEMBER STATES FROM APPLYING NATIONAL 
MEASURES BEFORE THE COMMUNITY AUTHORITIES HAD ADOPTED THEIR DECISION . 
THERE IS NO SUCH PROHIBITION IN THE SIXTH DIRECTIVE . FROM THIS THE UNITED 
KINGDOM CONCLUDES THAT IN THE PRESENT CASE THE BREACH OF THE OBLIGATION 
TO NOTIFY CANNOT BE CONSIDERED SO SERIOUS AS TO DEPRIVE THE MEASURE IN 
QUESTION OF ITS VALIDITY OR EFFECTIVENESS .

33 SECONDLY , THE UNITED KINGDOM , RELYING ON THE RELEVANT CASE-LAW OF THE 
COURT , STARTING WITH THE JUDGMENT OF 15 JULY 1964 IN CASE 6/64 , COSTA V ENEL 
, ( 1964 ) ECR 585 AND CONTINUING UP TO THE JUDGMENT OF 19 JANUARY 1982 IN THE 
BECKER CASE , CITED ABOVE , CONTENDS THAT THE COURT HAS ALWAYS 
CONSIDERED THAT , IN ORDER FOR A PROVISION OF COMMUNITY LAW TO BE RELIED 
UPON BEFORE NATIONAL COURTS , IT MUST BE SUFFICIENTLY PRECISE AND 
UNCONDITIONAL AND MUST NOT REQUIRE FURTHER ACTION ON THE PART OF THE 
COMMUNITY OR THE MEMBER STATES . THE UNITED KINGDOM POINTS OUT THAT IN 
THE JUDGMENT IN COSTA V ENEL THE COURT HELD WITH REGARD TO ARTICLE 102 OF 
THE EEC TREATY , WHICH LAYS DOWN AN OBLIGATION TO CONSULT THE COMMISSION , 
THAT THE MEMBER STATES HAVE UNDERTAKEN ' AN OBLIGATION TO THE COMMUNITY 
WHICH BINDS THEM AS STATES ' BUT WHICH DOES NOT CREATE INDIVIDUAL RIGHTS 
WHICH NATIONAL COURTS MUST PROTECT . THE UNITED KINGDOM CONSIDERS THAT 
ARTICLE 27 OF THE SIXTH DIRECTIVE IS NOT DIRECTED AT THE RELATIONS BETWEEN 
THE MEMBER STATE AND INDIVIDUALS EITHER , BUT IS IN REALITY A ' CONTRACTUAL ' 
OBLIGATION AS BETWEEN THE MEMBER STATES AND THE COMMUNITY , SUCH AS WAS 
CREATED BY ARTICLE 102 OF THE TREATY . BY ITS NATURE ARTICLE 27 IS NOT 
CAPABLE OF CREATING RIGHTS FOR INDIVIDUALS WHICH NATIONAL COURTS MUST 
PROTECT . A FAILURE TO NOTIFY CANNOT THEREFORE ALTER THE EFFECTIVENESS OF 
NATIONAL SPECIAL MEASURES SO FAR AS THEY CONCERN INDIVIDUALS .

34 THE COMMISSION POINTS OUT THAT , EVEN THOUGH IT COULD HAVE APPROVED OF 
THE AIM OF THE MEASURE IN QUESTION , IN THE CIRCUMSTANCES THERE IS NO VALID 
DEROGATION UNDER ARTICLE 27 OF THE DIRECTIVE AND THAT , FOR THAT REASON , 
THE PRINCIPLE EMBODIED IN ARTICLE 11 MAY BE RELIED UPON BY INDIVIDUALS .

35 THE ANSWER TO THE SECOND QUESTION RAISED BY THE LONDON TRIBUNAL CALLS 
FOR A PRELIMINARY OBSERVATION . IT IS NOT DISPUTED THAT ARTICLE 11 A 1 . ( A ) OF 
THE SIXTH DIRECTIVE , WHICH PROVIDES THAT THE TAXABLE AMOUNT SHALL BE , IN 
RESPECT OF SUPPLIES OF GOODS AND SERVICES , EVERYTHING WHICH CONSTITUTES 
THE CONSIDERATION OBTAINED FROM THE PURCHASER BY THE SUPPLIER SUBJECT 
TO THE TAX , HAS BEEN DULY INCORPORATED INTO THE FISCAL LEGISLATION OF THE 
UNITED KINGDOM . THEREFORE , THE CONTENTS OF ARTICLE 11 A 1 . ( A ) OF THE 
DIRECTIVE ALSO CONSTITUTE A RULE OF NATIONAL LAW APPLICABLE TO ANY PERSON 
SUBJECT TO THE VAT SYSTEM .



36 IT IS ALSO CLEAR FROM THE FOREGOING THAT , AT THE MATERIAL TIME AND AS 
FAR AS THE SUBJECT-MATTER OF THE DISPUTE IS CONCERNED , THERE WAS NO ' 
SPECIAL MEASURE ' DEROGATING FROM THE DIRECTIVE WHICH HAD BEEN 
IMPLEMENTED IN ACCORDANCE WITH THE PROVISIONS OF ARTICLE 27 OF THE 
DIRECTIVE .

37 BY VIRTUE OF THE THIRD PARAGRAPH OF ARTICLE 189 OF THE TREATY , MEMBER 
STATES ARE BOUND TO OBSERVE ALL THE PROVISIONS OF THE SIXTH DIRECTIVE IN SO 
FAR AS A DEROGATION HAS NOT BEEN ESTABLISHED IN ACCORDANCE WITH ARTICLE 
27 . THE TAX AUTHORITIES OF A MEMBER STATE MAY NOT THEREFORE RELY , AS 
AGAINST A TAXABLE PERSON , ON A PROVISION DEROGATING FROM THE SCHEME OF 
THE DIRECTIVE AND ENACTED IN BREACH OF THE DUTY OF NOTIFICATION IMPOSED ON 
MEMBER STATES BY ARTICLE 27 ( 2 ) WITHOUT DISREGARDING THAT MEMBER STATE ' S 
OBLIGATION UNDER ARTICLE 189 . 

38 THE ANSWER TO THE SECOND QUESTION MUST THEREFORE BE THAT A MEMBER 
STATE WHICH HAS FAILED TO FULFIL ITS OBLIGATION UNDER ARTICLE 27 ( 2 ) OF THE 
SIXTH DIRECTIVE BY NOT INFORMING THE COMMISSION OF A SPECIAL MEASURE 
DEROGATING FROM THE PROVISIONS OF ARTICLE 11 A 1 . ( A ) OF THE DIRECTIVE AND 
THUS REQUIRING THE AUTHORIZATION OF THE COUNCIL UNDER ARTICLE 27 ( 1 ) MAY 
NOT RELY ON THAT MEASURE AS AGAINST AN INDIVIDUAL SEEKING BEFORE THE 
NATIONAL COURTS THE APPLICATION OF PROVISIONS OF REVENUE LAW ADOPTED IN 
CONFORMITY WITH ARTICLE 11 A 1 . ( A ) OF THE DIRECTIVE .

Decision on costs

COSTS

39 THE COSTS INCURRED BY THE UNITED KINGDOM AND BY THE COMMISSION OF THE 
EUROPEAN COMMUNITIES , WHICH HAVE SUBMITTED OBSERVATIONS TO THE COURT , 
ARE NOT RECOVERABLE . AS THESE PROCEEDINGS ARE , IN SO FAR AS THE PARTIES 
TO THE MAIN PROCEEDINGS ARE CONCERNED , IN THE NATURE OF A STEP IN THE 
APPEAL PENDING BEFORE THE NATIONAL COURT , THE DECISION ON COSTS IS A 
MATTER FOR THAT COURT .

Operative part

ON THOSE GROUNDS ,

THE COURT , 

IN ANSWER TO THE QUESTIONS SUBMITTED TO IT BY THE LONDON VALUE-ADDED TAX 
TRIBUNAL BY ORDER OF 9 NOVEMBER 1983 , HEREBY RULES : 



( 1 ) WHERE NATIONAL LEGISLATION , NOTIFIED UNDER ARTICLE 27 ( 5 ) OF THE SIXTH 
COUNCIL DIRECTIVE ( NO 77/388/EEC ) OF 17 MAY 1977 ON THE HARMONIZATION OF THE 
LAWS OF THE MEMBER STATES RELATING TO TURNOVER TAXES IS AMENDED BY THE 
DELETION OF A REFERENCE TO THE CRITERION OF PROTECTION OF THE NATIONAL 
REVENUE , SUCH AN AMENDMENT CONSTITUTES A ' SPECIAL MEASURE ' WITHIN THE 
MEANING OF ARTICLE 27 ( 1 ) REQUIRING THE MEMBER STATE TO INFORM THE 
COMMISSION UNDER ARTICLE 27 ( 2 ).

( 2)A MEMBER STATE WHICH HAS FAILED TO FULFIL ITS OBLIGATION UNDER ARTICLE 27 
( 2 ) OF THE SIXTH DIRECTIVE BY NOT INFORMING THE COMMISSION OF A SPECIAL 
MEASURE DEROGATING FROM THE PROVISIONS OF ARTICLE 11 A 1 . ( A ) OF THE 
DIRECTIVE AND THUS REQUIRING THE AUTHORIZATION OF THE COUNCIL UNDER 
ARTICLE 27 ( 1 ) MAY NOT RELY ON THAT MEASURE AS AGAINST AN INDIVIDUAL 
SEEKING BEFORE THE NATIONAL COURTS THE APPLICATION OF PROVISIONS OF 
REVENUE LAW ADOPTED IN CONFORMITY WITH ARTICLE 11 A 1 . ( A ) OF THE DIRECTIVE 
.


