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Summary



1. ARTICLE 169 OF THE TREATY PROVIDES THAT THE PERIOD WITHIN WHICH A MEMBER
STATE MUST COMPLY WITH A REASONED OPINION ADDRESSED TO IT IS TO BE LAID
DOWN BY THE COMMISSION , AND IT IS THEREFORE THE COMMISSION WHICH MUST
DECIDE ON ANY APPLICATION FOR THE TIME-LIMIT TO BE SUSPENDED . IT FOLLOWS
THAT THE GOVERNMENT OF A MEMBER STATE IS NOT JUSTIFIED IN BELIEVING ,
MERELY ON THE BASIS OF INTERVIEWS WITH COMMISSION OFFICIALS OR THE
COMMISSION ' S FAILURE TO REPLY TO LETTERS SENT TO IT , THAT THE TIME-LIMIT
LAID DOWN IN THE REASONED OPINION IS SUSPENDED .

2. ANATIONAL SYSTEM OF VALUE-ADDED TAX WHICH WAS IN EXISTENCE WHEN THE
SIXTH DIRECTIVE ON THE HARMONIZATION OF THE LAWS OF THE MEMBER STATES
RELATING TO TURNOVER TAXES ENTERED INTO FORCE AND WHICH , AS REGARDS THE
DETERMINATION OF THE TAXABLE AMOUNT IN THE CASE OF THE SUPPLY OF MOVABLE
GOODS WHERE SECOND-HAND GOODS ARE TRADED IN , PROVIDES THAT THE VALUE
OF THE TRADE-IN IS NOT INCLUDED IN THE CONSIDERATION PAYABLE BY THE
PURCHASER , DOES NOT INFRINGE ARTICLE 11 A1 (A) OF THE DIRECTIVE BECAUSE IT
IS IN PRINCIPLE COVERED BY ARTICLE 32 OF THE SAME DIRECTIVE , WHICH PENDING
THE INTRODUCTION OF A COMMON SYSTEM OF TAXATION OF SECOND-HAND GOODS
RE-ESTABLISHING COMPETITIVE NEUTRALITY IN SALES OF SUCH GOODS BETWEEN
DIRECT SALES FROM ONE CONSUMER TO ANOTHER AND TRANSACTIONS THROUGH
COMMERCIAL CHANNELS , AUTHORIZES MEMBER STATES TO RETAIN NATIONAL
SYSTEMS HAVING THE SAME OBJECTIVE . THE OBJECT AND EFFECT OF SUCH A
SYSTEM IS TO OFFSET THE RESIDUAL PART OF THE VAT ALREADY BORNE BY THE
SECOND-HAND GOODS TRADED IN, SO THAT ON RESALE THOSE GOODS MAY BE
SUBJECT TO THE GENERAL SYSTEM OF VAT , AND IS NOT TO EXEMPT FROM TAX PART
OF THE CONSIDERATION OBTAINED BY THE TAXABLE PERSON WISHING TO RESELL
FOR THE SUPPLY OF THE NEW GOODS .

Parties

IN CASE 16/84

COMMISSION OF THE EUROPEAN COMMUNITIES , REPRESENTED BY ITS LEGAL
ADVISER , D.R . GILMOUR , ACTING AS AGENT , ASSISTED BY H.J . BRONKHORST ,
ADVOCATE AT THE HOGE RAAD DER NEDERLANDEN , WITH AN ADDRESS FOR SERVICE
IN LUXEMBOURG AT THE OFFICE OF G . KREMLIS , AMEMBER OF ITS LEGAL
DEPARTMENT , JEAN MONNET BUILDING , KIRCHBERG ,

APPLICANT ,
\%

KINGDOM OF THE NETHERLANDS , REPRESENTED BY A . BOS , LEGAL ADVISER AT THE
MINISTRY OF FOREIGN AFFAIRS , ACTING AS AGENT , WITH AN ADDRESS FOR SERVICE
IN LUXEMBOURG AT ITS EMBASSY , 5 RUE SPOO ,

DEFENDANT ,

Subject of the case



APPLICATION FOR A DECLARATION THAT , BY FAILING TO ADOPT WITHIN THE
PRESCRIBED PERIOD THE LAWS , REGULATIONS OR ADMINISTRATIVE PROVISIONS
NEEDED TO COMPLY WITH ARTICLE 11 OF THE SIXTH COUNCIL DIRECTIVE ( NO
77/388/EEC OF 17 MAY 1977 ) ON THE HARMONIZATION OF THE LAWS OF THE MEMBER
STATES RELATING TO TURNOVER TAXES - COMMON SYSTEM OF VALUE-ADDED TAX:
UNIFORM BASIS OF ASSESSMENT ( OFFICIAL JOURNAL 1977 ,L 145,P . 1), THE
KINGDOM OF THE NETHERLANDS HAS FAILED TO FULFIL ITS OBLIGATIONS UNDER THE
EEC TREATY ,

Grounds

1 BY AN APPLICATION LODGED AT THE COURT REGISTRY ON 18 JANUARY 1984 THE
COMMISSION OF THE EUROPEAN COMMUNITIES BROUGHT AN ACTION UNDER ARTICLE
169 OF THE EEC TREATY FOR A DECLARATION THAT , BY FAILING TO ADOPT WITHIN THE
PRESCRIBED PERIOD THE LAWS , REGULATIONS OR ADMINISTRATIVE PROVISIONS
NEEDED TO COMPLY WITH ARTICLE 11 OF THE SIXTH COUNCIL DIRECTIVE ( NO
77/388/EEC OF 17 MAY 1977 ) ON THE HARMONIZATION OF THE LAWS OF THE MEMBER
STATES RELATING TO TURNOVER TAXES - COMMON SYSTEM OF VALUE-ADDED TAX:
UNIFORM BASIS OF ASSESSMENT ( HEREINAFTER REFERRED TO AS ' THE SIXTH
DIRECTIVE '), THE KINGDOM OF THE NETHERLANDS HAS FAILED TO FULFIL ITS
OBLIGATIONS UNDER THE TREATY .

2 IN PARTICULAR , THE COMMISSION COMPLAINS THAT THE KINGDOM OF THE
NETHERLANDS HAS RETAINED ARTICLE 8 (3 ) OF THE WET OP DE OMZETBELASTING
1968 ( NETHERLANDS LAW ON TURNOVER TAX OF 1968 ), WHICH CONCERNS THE
TAXABLE AMOUNT IN THE CASE OF THE SUPPLY OF MOVABLE GOODS WHERE GOODS
OF THE SAME KIND ARE TRADED IN AND PROVIDES THAT , SUBJECT TO CERTAIN
CONDITIONS , THE VALUE OF THE TRADE-IN IS NOT INCLUDED IN THE CONSIDERATION
PAYABLE BY THE PURCHASER .

3 THE COMMISSION CONSIDERS THAT THAT PROVISION IS CONTRARY TO ARTICLE 11 A
(1) (A)OF THE SIXTH DIRECTIVE , WHICH PROVIDES THAT THE TAXABLE AMOUNT IS
TO BE EVERYTHING WHICH CONSTITUTES THE CONSIDERATION WHICH HAS BEEN OR
IS TO BE OBTAINED FROM THE PURCHASER OR A THIRD PARTY FOR THE GOODS OR
SERVICES SUPPLIED .



4 1T SHOULD BE REMEMBERED THAT THE REINTRODUCTION OF SECOND-HAND GOODS
INTO COMMERCIAL CIRCULATION HAS ALREADY BEEN THE SUBJECT OF SEVERAL
COMMUNITY PROPOSALS . THUS THE PROPOSAL FOR A SIXTH DIRECTIVE ( OFFICIAL
JOURNAL 1973,C 80, P .1) CONTAINED A PROVISION WHICH WAS INTENDED TO
REDUCE THE TAX ON SECOND-HAND GOODS IN ORDER TO AVOID PENALIZING CERTAIN
BRANCHES OF TRADE . AS THAT PROVISION WAS NOT ADOPTED BY THE COUNCIL ,
ARTICLE 32 OF THE SIXTH DIRECTIVE PROVIDED THAT BEFORE 31 DECEMBER 1977 THE
COUNCIL , ACTING UNANIMOUSLY ON A PROPOSAL FROM THE COMMISSION , WAS TO
ADOPT A COMMUNITY TAXATION SYSTEM TO BE APPLIED INTER ALIA TO USED GOODS
AND THAT UNTIL THAT COMMUNITY SYSTEM BECAME APPLICABLE , MEMBER STATES
APPLYING A SPECIAL SYSTEM TO SUCH ITEMS AT THE TIME WHEN THE SIXTH
DIRECTIVE CAME INTO FORCE COULD RETAIN THAT SYSTEM . ON 11 JANUARY 1978 THE
COMMISSION SUBMITTED TO THE COUNCIL A PROPOSAL FOR A SEVENTH DIRECTIVE (
OFFICIAL JOURNAL 1978 ,C 26, P . 2 ) PROVIDING FOR A COMMON SYSTEM OF VALUE-
ADDED TAX TO BE APPLIED TO USED GOODS , BUT THAT PROPOSAL HAS NOT YET
BEEN ACTED UPON .

5 HAVING RECEIVED THE LETTER DATED 23 FEBRUARY 1981 IN WHICH THE
COMMISSION REQUESTED THE KINGDOM OF THE NETHERLANDS TO SUBMIT ITS
OBSERVATIONS , THE NETHERLANDS GOVERNMENT STATED IN A LETTER DATED 4
JUNE 1981 THAT THE CONTESTED PROVISION CONSTITUTED A SPECIAL SYSTEM
APPLICABLE TO SECOND-HAND GOODS WHICH COULD BE RETAINED BY VIRTUE OF
ARTICLE 32 OF THE SIXTH DIRECTIVE . HOWEVER , THE GOVERNMENT STATED THAT IT
WAS PREPARED TO CONSIDER CHANGES IN ORDER TO BRING THE NETHERLANDS
SYSTEM INTO LINE WITH THE COMMON SYSTEMS SET OUT IN THE PROPOSAL FOR A
SEVENTH DIRECTIVE .

6 IN ITS REASONED OPINION DATED 11 JANUARY 1983 THE COMMISSION DENIED THAT
ARTICLE 32 OF THE SIXTH DIRECTIVE AUTHORIZED THE APPLICATION OF A SPECIAL
SYSTEM TO THE SALE OF NEW GOODS PAID FOR PARTLY BY MEANS OF A TRADE-IN OF
SECOND-HAND GOODS . AS TO THE POSSIBILITY OF AMENDING THE NETHERLANDS
SYSTEM , REFERRED TO IN THE LETTER FROM THE NETHERLANDS GOVERNMENT , THE
COMMISSION STATED THAT IT ' COULD NOT PERMIT THE CESSATION OF AN EXISTING
INFRINGEMENT OF THE TREATY TO BE MADE SUBJECT TO ADDITIONAL CONDITIONS
CONCERNING A PROBLEM WHICH , ALBEIT CONNECTED , IS NONE THE LESS DIFFERENT



7 ON 24 FEBRUARY 1983 THE NETHERLANDS MINISTER FOR FINANCE SENT A LETTER
TO A COMMISSION OFFICIAL WHO WAS AT THAT TIME A MEMBER OF THE PRIVATE
OFFICE OF THE NETHERLANDS COMMISSIONER . IN THAT LETTER THE MINISTER
ATTEMPTED INTER ALIA TO SHOW , BY MEANS OF WORKED EXAMPLES , THAT IN
PRACTICE THE NETHERLANDS SYSTEM GAVE RISE TO THE SAME RESULTS AS THE
SYSTEMS PROVIDED FOR IN THE PROPOSAL FOR A SEVENTH DIRECTIVE ; IN ADDITION,
THE MINISTER REPEATED THAT THE NETHERLANDS GOVERNMENT WAS PREPARED TO
BRING ITS SYSTEM EVEN FURTHER INTO LINE WITH THOSE SYSTEMS ; LASTLY , HE
INFORMED THE ADDRESSEE OF THE LETTER THAT , AS A RESULT OF AN INTERVIEW
WITH AN OFFICIAL OF THE COMMISSION DEPARTMENT CONCERNED , THE
NETHERLANDS POSITION WAS ONCE AGAIN BEING EXAMINED BY THE COMMISSION AND
THAT , PENDING SUCH EXAMINATION , THE TIME-LIMIT OF TWO MONTHS PROVIDED FOR
IN THE REASONED OPINION FOR THE NECESSARY MEASURES TO BE ADOPTED WAS
SUSPENDED . IT IS AGREED THAT THAT LETTER REACHED THE COMMISSION
DEPARTMENT CONCERNED BUT WAS NEVER ANSWERED .

ADMISSIBILITY

8 REFERRING TO THE ABOVE-MENTIONED LETTER OF 24 FEBRUARY 1983, THE
NETHERLANDS GOVERNMENT CONTENDS THAT AS A RESULT OF INTERVIEWS WITH
COMMISSION OFFICIALS IT WAS JUSTIFIED IN BELIEVING THAT THE TIME-LIMIT OF TWO
MONTHS FIXED IN THE REASONED OPINION WAS TO BE SUSPENDED UNTIL THE
COMMISSION HAD COMPLETED ITS EXAMINATION OF THE WORKED EXAMPLES WHICH
HAD BEEN SUBMITTED . IT QUESTIONS WHETHER , UNDER THOSE CIRCUMSTANCES,
THE CONDITION LAID DOWN IN ARTICLE 169, TO THE EFFECT THAT AN APPLICATION TO
THE COURT MAY BE MADE ONLY IF THE STATE CONCERNED DOES NOT COMPLY WITH
THE OPINION WITHIN THE PERIOD LAID DOWN BY THE COMMISSION , WAS FULFILLED .

9 THE COMMISSION REPLIES THAT ITS OFFICIALS GAVE NO UNDERTAKING THAT THE
TIME-LIMIT IN QUESTION WOULD BE SUSPENDED AND IN ANY CASE THEY HAD NO
AUTHORITY TO DO SO . ACCORDING TO THE COMMISSION , THE LETTER FROM THE
NETHERLANDS MINISTER FOR FINANCE , WHICH WAS NOT OFFICIALLY ADDRESSED TO
IT AND DID NOT RAISE ANY NEW FACTOR , DID NOT REQUIRE ANY REPLY .

10 ON THAT POINT IT MUST BE NOTED THAT IN FACT THE COMMISSION CONTRIBUTED
TO THE MISUNDERSTANDING BY FAILING TO REPLY TO THE LETTER DATED 24
FEBRUARY 1983 WHICH INDICATED CLEARLY THAT THE NETHERLANDS GOVERNMENT
CONSIDERED THAT THE TIME-LIMIT FIXED IN THE REASONED OPINION HAD BEEN
SUSPENDED . NEVERTHELESS , HOWEVER REGRETTABLE SUCH AN OMISSION MAY BE ,
IT DOES NOT IN ITSELF SUFFICE TO VITIATE THE PROCEDURE UNDER ARTICLE 169 .
THAT ARTICLE EXPRESSLY PROVIDES THAT THE COMMISSION IS TO LAY DOWN THE
PERIOD WITHIN WHICH THE REASONED OPINION MUST BE COMPLIED WITH , AND IT IS
THEREFORE FOR THE COMMISSION TO DECIDE WHETHER OR NOT TO GRANT A
REQUEST FROM A MEMBER STATE FOR THE TIME-LIMIT TO BE SUSPENDED . IT
FOLLOWS THAT THE GOVERNMENT OF A MEMBER STATE IS NOT JUSTIFIED IN
BELIEVING , MERELY ON THE BASIS OF INTERVIEWS WITH COMMISSION OFFICIALS OR
THE COMMISSION ' S FAILURE TO REPLY TO LETTERS SENT TO IT , THAT THE TIME-LIMIT
LAID DOWN IN THE REASONED OPINION IS SUSPENDED . MOREOVER , THE
NETHERLANDS GOVERNMENT HAS NEITHER SHOWN NOR EVEN ALLEGED THAT ITS
MISUNDERSTANDING ON THAT POINT HAS IN ANY WAY RESTRICTED ITS ABILITY TO
DEFEND ITSELF AGAINST THE APPLICATION .



11 THE APPLICATION MUST THEREFORE BE REGARDED AS ADMISSIBLE .
SUBSTANCE

12 THE COMMISSION CLAIMS THAT THE VALUE OF GOODS ACCEPTED AS PART-
PAYMENT BY THE SUPPLIER OF OTHER GOODS IS PART OF THE CONSIDERATION
OBTAINED BY THE SUPPLIER FROM THE PURCHASER FOR THE GOODS SUPPLIED .
ACCORDING TO ARTICLE 11 OF THE SIXTH DIRECTIVE , THAT VALUE THEREFORE
FORMS PART OF THE TAXABLE AMOUNT FOR THE GOODS SUPPLIED . IN THE
COMMISSION 'S OPINION , ARTICLE 32 REFERS TO SPECIAL SYSTEMS APPLICABLE TO
SECOND-HAND GOODS AND CERTAINLY DOES NOT PERMIT ANY DEROGATION FROM
THE RULES RELATING TO THE TAXABLE AMOUNT FOR NEW GOODS . FURTHERMORE ,
NONE OF THE PROPOSALS MADE BY THE COMMISSION WITH A VIEW TO ESTABLISHING
A COMMON SYSTEM FOR THE TAXATION OF SECOND-HAND GOODS PERMITS A
DEROGATION OF THAT KIND . UNLIKE THOSE PROPOSALS , THE NETHERLANDS SYSTEM
DOES NOT BENEFIT THE ULTIMATE PURCHASER OF THE SECOND-HAND GOODS SO
MUCH AS THE PURCHASER OF THE NEW GOODS , WHO IS THEREBY DIRECTLY
ACCORDED A REDUCTION IN VAT .

13 ACCORDING TO THE NETHERLANDS GOVERNMENT , THE PURPOSE OF THE SYSTEM
AT PRESENT IN FORCE IN THE NETHERLANDS IS PRECISELY THAT REFERRED TO BY
ARTICLE 32 OF THE SIXTH DIRECTIVE AND BY THE PROPOSALS SUBMITTED TO THE
COUNCIL BY THE COMMISSION . IN ITS VIEW , IT HAS DEMONSTRATED BY MEANS OF
WORKED EXAMPLES THAT THE APPLICATION OF THAT SYSTEM IN PRACTICE LEADS TO
EXACTLY THE SAME RESULTS AS THE SYSTEMS PROPOSED BY THE COMMISSION . THE
COMMISSION 'S ACTION IS IN REALITY BASED SOLELY ON A FORMALISTIC
INTERPRETATION OF ARTICLE 11 OF THE SIXTH DIRECTIVE . IF IT WERE TO SUCCEED ,
THE KINGDOM OF THE NETHERLAND WOULD BE COMPELLED TO ABOLISH ALL SPECIAL
RULES FOR THE TAXATION OF SECOND-HAND GOODS , WHICH WOULD BE CONTRARY
TO THE AIMS OF ARTICLE 32 AND OF THE PROPOSALS WHICH THE COMMISSION ITSELF
HAS SUBMITTED . AS REGARDS THE TRADE IN MOTOR CARS , IN PARTICULAR , THE
NUMBER OF DIRECT SUPPLIES BETWEEN CONSUMERS WOULD THEN INCREASE , TO
THE DETRIMENT OF PROFESSIONAL TRADERS .

14 IN ORDER TO RESOLVE THIS DIVERGENCE OF VIEWS , IT IS NECESSARY FIRST TO
EXAMINE MORE CLOSELY THE DIFFICULTIES ENSUING FROM THE VAT SYSTEM
ESTABLISHED BY THE GENERAL RULES SET OUT IN THE COMMUNITY DIRECTIVES FOR
THE MARKET IN SECOND-HAND GOODS AND THE VARIOUS MEASURES WHICH HAVE
BEEN PROPOSED OR IMPLEMENTED IN ORDER TO OVERCOME THEM .



15 BY VIRTUE OF ARTICLE 2 OF THE FIRST COUNCIL DIRECTIVE , NO 67/227/EEC OF 11
APRIL 1967 ( OFFICIAL JOURNAL , ENGLISH SPECIAL EDITION 1967, P . 14 ), THE
PRINCIPLE OF THE COMMON SYSTEM OF VALUE-ADDED TAX CONSISTS IN THE
APPLICATION TO GOODS AND SERVICES UP TO AND INCLUDING THE RETAIL STAGE OF
A GENERAL TAX ON CONSUMPTION WHICH IS EXACTLY PROPORTIONAL TO THE PRICE
OF THE GOODS AND SERVICES , IRRESPECTIVE OF THE NUMBER OF TRANSACTIONS
WHICH TAKE PLACE IN THE PRODUCTION AND DISTRIBUTION PROCESS BEFORE THE
STAGE AT WHICH TAX IS CHARGED . HOWEVER , VAT IS CHARGEABLE ON EACH
TRANSACTION ONLY AFTER DEDUCTION OF THE AMOUNT OF VAT BORNE DIRECTLY BY
THE COST OF THE VARIOUS PRICE COMPONENTS . AS REGARDS GOODS , THE
CHARGEABLE EVENT IS THE SUPPLY OF GOODS FOR VALUABLE CONSIDERATION BY A
TAXABLE PERSON ACTING AS SUCH AND ONLY TAXABLE PERSONS ARE AUTHORIZED
TO DEDUCT FROM THE VAT FOR WHICH THEY ARE LIABLE THE TAX ALREADY CHARGED
ON THE GOODS AT A PREVIOUS STAGE .

16 IT FOLLOWS THAT THE GOODS ARE IN FACT TAXED AT EACH STAGE OF
PRODUCTION AND DISTRIBUTION ONLY ON THE BASIS OF THE VALUE ADDED AT THAT
STAGE . AFTER REACHING THE FINAL CONSUMER WHO IS NOT A TAXABLE PERSON ,
THE GOODS REMAIN BURDENED WITH AN AMOUNT OF VAT PROPORTIONAL TO THE
PRICE PAID BY THAT CONSUMER TO HIS SUPPLIER .

17 IF THE CONSUMER SUBSEQUENTLY SUPPLIES THE GOODS TO ANOTHER NON-
TAXABLE CONSUMER , NO TAX IS CHARGED OR DEDUCTED IN RESPECT OF THAT
TRANSACTION . [F THE CONSUMER SUPPLIES THE GOODS TO A TAXABLE TRADER ,
SUCH SUPPLY DOES NOT GIVE RISE TO A CHARGE TO TAX EITHER , BUT WHERE THE
GOODS ARE RESOLD BY THE TAXABLE PERSON AN AMOUNT OF VAT PROPORTIONAL
TO THE RESALE PRICE IS CHARGED , WITHOUT THE TAXABLE PERSON BEING ENTITLED
TO ANY DEDUCTION OF THE VAT WHICH THE GOODS HAVE ALREADY BORNE .

18 SECOND-HAND GOODS WHICH ARE REINTRODUCED INTO COMMERCIAL
CIRCULATION ARE THEREFORE TAXED ONCE AGAIN , WHEREAS SECOND-HAND GOODS
WHICH PASS DIRECTLY FROM ONE CONSUMER TO ANOTHER REMAIN BURDENED
SOLELY BY THE TAX IMPOSED ON THE OCCASION OF THE FIRST SALE TO A NON-
TAXABLE CONSUMER . ESPECIALLY WHERE THE RATE OF VAT IS HIGH , THAT
DIFFERENCE IN TREATMENT DISTORTS COMPETITION BETWEEN DIRECT SALES FROM
ONE CONSUMER TO ANOTHER AND TRANSACTIONS PASSING THROUGH ORDINARY
COMMERCIAL CHANNELS , AND THUS PLACES AT A DISADVANTAGE BRANCHES OF
TRADE IN WHICH A LARGE NUMBER OF TRANSACTIONS INVOLVE SECOND-HAND
GOODS , SUCH AS THE MOTOR-CAR TRADE IN PARTICULAR .

19 ARTICLE 32 OF THE SIXTH DIRECTIVE PROVIDES THAT THE COUNCIL WILL AT A
LATER STAGE ADOPT A COMMON SYSTEM TO PREVENT SUCH DISTORTION IN
COMPETITION AND , PENDING THE IMPLEMENTATION OF SUCH A COMMON SYSTEM ,
AUTHORIZES THE RETENTION OF EXISTING NATIONAL SYSTEMS HAVING THE SAME
OBJECTIVE .

20 FOR ITS PART , THE COMMISSION HAS ACTED UPON ARTICLE 32 OF THE SIXTH
DIRECTIVE BY SUBMITTING TO THE COUNCIL ITS PROPOSAL FOR A SEVENTH
DIRECTIVE WHICH SETS OUT TWO METHODS OF ACHIEVING THE DESIRED RESULT . AS
REGARDS SECOND-HAND GOODS IN GENERAL , THE PROPOSAL PROVIDES THAT
WHERE THE SUPPLY IS EFFECTED BY A TAXABLE PERSON WISHING TO RESELL GOODS
WHICH HE ACQUIRED FROM A NON-TAXABLE PERSON , THE TAXABLE AMOUNT IS TO BE
A FIXED PROPORTION OF THE RESALE PRICE WHICH IS DEEMED TO CORRESPOND TO
THE VALUE ADDED BY THE TAXABLE PERSON WISHING TO RESELL . IN RELATION TO



CERTAIN SECOND-HAND GOODS WHICH PLAY AN IMPORTANT PART IN TRADE , IN
PARTICULAR MOTOR CARS , THE PROPOSAL PUTS FORWARD A SCHEME WHICH IS
MORE SPECIFIC AS TO THE RESULTS TO BE ACHIEVED . UNDER THAT SYSTEM , WHEN A
TAXABLE PERSON RESELLS SUCH GOODS HE IS ENTITLED TO DEDUCT AN AMOUNT OF
VAT CALCULATED ON THE BASIS OF THE PRICE AT WHICH THE GOODS WERE
ACQUIRED FROM A NON-TAXABLE PERSON . THE TWO SCHEMES PROPOSED THUS
HAVE ONE FEATURE IN COMMON , NAMELY THAT IT IS AT THE TIME OF RESALE THAT
THE RESIDUAL PART OF THE VAT BORNE BY THE SECOND-HAND GOODS IS TAKEN INTO
ACCOUNT .

21 UNDER THE NETHERLANDS SYSTEM , ACCOUNT IS TAKEN OF THAT RESIDUAL PART
AT AN EARLIER STAGE , WHEN THE SECOND-HAND GOODS ARE ACQUIRED BY THE
TAXABLE PERSON BY MEANS OF A TRADE-IN . THAT SYSTEM ONLY GIVES THE
APPEARANCE OF RESULTING IN A REDUCTION OF THE TAXABLE AMOUNT FOR THE NEW
GOODS . THE REDUCTION IS EXACTLY PROPORTIONAL TO THE PRICE PAID BY THE
TAXABLE PERSON FOR THE SECOND-HAND GOODS WHICH HE BUYS FROM THE NON-
TAXABLE PERSON AND IN FACT OFFSETS THE RESIDUAL PART OF THE VAT WHICH THE
SECOND-HAND GOODS HAVE ALREADY BORNE . AS THE GOODS HAVE ALREADY
BENEFITED FROM A REMISSION OF TAX ON THE OCCASION OF THEIR ACQUISITION BY
THE TAXABLE PERSON WISHING TO RESELL , TAX MAY BE CHARGED IN THE NORMAL
MANNER WHEN THE GOODS ARE RESOLD WITHOUT DISTORTING COMPETITION WITH
DIRECT SALES BETWEEN CONSUMERS .

22 1T IS IMMATERIAL THAT , STRICTLY SPEAKING , THAT ARRANGEMENT DIRECTLY
BENEFITS THE PURCHASER OF THE NEW GOODS , WHO IS ALSO THE SELLER OF THE
SECOND-HAND GOODS , WHEREAS IN THE SCHEMES PROPOSED BY THE COMMISSION
THE REDUCTION OF TAX ON THE OCCASION OF RESALE DIRECTLY BENEFITS THE NON-
TAXABLE PURCHASER OF THE SECOND-HAND GOODS . AS HAS BEEN SHOWN BY THE
WORKED EXAMPLES SUBMITTED TO THE COURT BY THE NETHERLANDS GOVERNMENT ,
THE PRICES AGREED BETWEEN THE PARTIES TO THE TWO TRANSACTIONS INVOLVING
SUCH GOODS TEND TO BE ADJUSTED ACCORDING TO THE SYSTEM APPLIED SO AS TO
LEAD GENERALLY TO THE SAME RESULT BOTH FOR THE THREE PARTIES TO THE
TRANSACTIONS AND FOR THE EXCHEQUER ; THE ONLY DIFFERENCES CONCERN THE
TIME AT WHICH THE SECOND-HAND GOODS BENEFIT FROM REMISSION OF THE
RESIDUAL PART OF VAT AND THE BREAK-DOWN OF THE PRICES . SIMILARLY , ALL
THREE SYSTEMS EXAMINED RE-ESTABLISH NEUTRALITY OF COMPETITION BETWEEN
DIRECT SALES FROM ONE CONSUMER TO ANOTHER AND TRANSACTIONS THROUGH
COMMERCIAL CHANNELS .

23 IT IS IN THE LIGHT OF THOSE CONSIDERATIONS THAT IT MUST BE DECIDED
WHETHER , AS THE COMMISSION MAINTAINS , THE NETHERLANDS SYSTEM
CONSTITUTES A DEROGATION FROM ARTICLE 11 OF THE SIXTH DIRECTIVE WHICH
CANNOT BE JUSTIFIED UNDER ARTICLE 32 OF THAT DIRECTIVE . THE EXAMINATION SET
OUT ABOVE SHOWS THAT THAT SYSTEM IS NOT DESIGNED TO EXEMPT FROM TAX PART
OF THE CONSIDERATION OBTAINED BY THE TAXABLE PERSON WISHING TO RESELL
FOR THE SUPPLY OF NEW GOODS , NOR DOES IT HAVE SUCH AN EFFECT . ON THE
CONTRARY , THE OBJECT AND EFFECT OF THE NETHERLANDS SYSTEM IS TO OFFSET
THE RESIDUAL PART OF THE VAT ALREADY BORNE BY THE SECOND-HAND GOODS
TRADED IN , SO THAT ON RESALE THOSE GOODS MAY BE SUBJECT TO THE GENERAL
SYSTEM OF VAT . IT FOLLOWS THAT THE NETHERLANDS SYSTEM IS IN PRINCIPLE
COVERED , BOTH AS REGARDS ITS OBJECT AND ITS EFFECTS , BY ARTICLE 32 OF THE
SIXTH DIRECTIVE AND THAT IT DOES NOT INFRINGE ARTICLE 11 OF THE DIRECTIVE .



24 THE COMMISSION HAS SET OUT OTHER COMPLAINTS AGAINST THE NETHERLANDS
SYSTEM . IT CLAIMS THAT THE SYSTEM DOES NOT CONCERN ALL PURCHASES OF USED
GOODS BY A TAXABLE PERSON FROM A NON-TAXABLE PERSON BY WAY OF A TRADE-IN
; IT EXTENDS IN PRINCIPLE , IF NOT IN PRACTICE , TO THE PART-EXCHANGE OF NEW
GOODS AND LEADS TO A LOSS OF VAT AND HENCE TO A REDUCTION IN THE
COMMUNITY 'S OWN RESOURCES IF THE GOODS ARE RESOLD AT A PRICE LOWER
THAN THE ACQUISITION PRICE .

25 1T IS NOT NECESSARY TO EXAMINE THOSE COMPLAINTS IN THE FRAMEWORK OF
THIS ACTION . IT WAS PRECISELY ON THOSE POINTS THAT THE NETHERLANDS
GOVERNMENT STATED DURING THE PRE-LITIGATION PROCEDURE THAT IT WAS
PREPARED TO CONSIDER ADJUSTMENTS TO THE SYSTEM , A POSSIBILITY WHICH THE
COMMISSION CATEGORICALLY REJECTED . THE COMMISSION IS THEREFORE NOT
ENTITLED TO RELY UPON THOSE ASPECTS OF THE NETHERLANDS RULES IN THESE
PROCEEDINGS . AS REGARDS THE ARGUMENT RAISED BY THE COMMISSION FOR THE
FIRST TIME IN REPLY TO A QUESTION PUT BY THE COURT , TO THE EFFECT THAT
ARTICLE 32 OF THE SIXTH DIRECTIVE PROHIBITS ANY AMENDMENT OF EXISTING
NATIONAL SYSTEMS , IT MUST BE STATED THAT THAT CANNOT APPLY TO
ADJUSTMENTS WHOSE SOLE OBJECTIVE IS TO ENSURE THAT A NATIONAL SYSTEM
ENTIRELY CONFORMS TO THAT ARTICLE , WITHOUT IN ANY WAY AFFECTING THE
PRINCIPLES OF THE SYSTEM AS IT HAS BEEN APPLIED BY THE MEMBER STATE IN
QUESTION SINCE THE DATE OF THE ENTRY INTO FORCE OF THE SIXTH DIRECTIVE .

26 IT FOLLOWS THAT THE COMMISSION ' S APPLICATION MUST BE DISMISSED IN ITS
ENTIRETY .

Decision on costs

COSTS

27 UNDER ARTICLE 69 ( 2 ) OF THE RULES OF PROCEDURE THE UNSUCCESSFUL PARTY
IS TO BE ORDERED TO PAY THE COSTS . AS THE APPLICANT HAS FAILED IN ITS
SUBMISSIONS |, IT MUST BE ORDERED TO PAY THE COSTS.

Operative part

ON THOSE GROUNDS ,

THE COURT

HEREBY :

(1) DISMISSES THE APPLICATION ;

(2) ORDERS THE COMMISSION TO PAY THE COSTS .



