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Summary

1 . THE TERRITORIAL SCOPE OF THE SIXTH DIRECTIVE , DIRECTIVE 77/388 , ON THE 
HARMONIZATION OF THE LAWS OF THE MEMBER STATES RELATING TO TURNOVER 
TAXES COINCIDES , IN THE CASE OF EACH MEMBER STATE , WITH THE SCOPE OF ITS 
VALUE-ADDED-TAX LEGISLATION . HENCE , ARTICLE 9 OF THE DIRECTIVE , 
CONCERNING THE PLACE WHERE A SERVICE IS DEEMED TO BE SUPPLIED , DOES NOT 
PREVENT THE MEMBER STATES FROM TAXING SERVICES PROVIDED OUTSIDE THEIR 
TERRITORIAL JURISDICTION ON BOARD SEA-GOING SHIPS OVER WHICH THEY HAVE 
JURISDICTION .

2 . IN ORDER TO DETERMINE THE POINT OF REFERENCE FOR TAX PURPOSES FOR THE 
PROVISION OF SERVICES IT IS FOR EACH MEMBER STATE TO DETERMINE FROM THE 
RANGE OF OPTIONS SET FORTH IN DIRECTIVE 77/388 WHICH POINT OF REFERENCE IS 
MOST APPROPRIATE FROM THE POINT OF VIEW OF TAX . ACCORDING TO ARTICLE 9 ( 1 ) 
OF THE DIRECTIVE , THE PLACE WHERE THE SUPPLIER HAS ESTABLISHED HIS 
BUSINESS IS A PRIMARY POINT OF REFERENCE INASMUCH AS REGARD IS TO BE HAD 
TO ANOTHER ESTABLISHMENT FROM WHICH THE SERVICES ARE SUPPLIED ONLY IF 
THE REFERENCE TO THE PLACE WHERE THE SUPPLIER HAS ESTABLISHED HIS 
BUSINESS DOES NOT LEAD TO A RATIONAL RESULT FOR TAX PURPOSES OR CREATES 
A CONFLICT WITH ANOTHER MEMBER STATE .

3 . ARTICLE 9 ( 1 ) OF DIRECTIVE 77/388 , ON THE PLACE WHERE A SERVICE IS DEEMED 
TO BE SUPPLIED FOR TAX PURPOSES , MUST BE INTERPRETED AS MEANING THAT AN 
INSTALLATION FOR CARRYING ON A COMMERCIAL ACTIVITY , SUCH AS THE OPERATION 
OF GAMING MACHINES , ON BOARD A SHIP SAILING ON THE HIGH SEAS OUTSIDE THE 
NATIONAL TERRITORY MAY BE REGARDED AS A FIXED ESTABLISHMENT WITHIN THE 
MEANING OF THAT PROVISION ONLY IF THE ESTABLISHMENT ENTAILS THE PERMANENT 
PRESENCE OF BOTH THE HUMAN AND TECHNICAL RESOURCES NECESSARY FOR THE 
PROVISION OF THOSE SERVICES AND IT IS NOT APPROPRIATE TO DEEM THOSE 
SERVICES TO HAVE BEEN PROVIDED AT THE PLACE WHERE THE SUPPLIER HAS 
ESTABLISHED HIS BUSINESS .

4 . ARTICLE 15 ( 8 ) OF DIRECTIVE 77/388 , ON THE EXEMPTION OF SERVICES TO MEET 
THE DIRECT NEEDS OF SEA-GOING VESSELS , MUST BE INTERPRETED AS MEANING 
THAT THE EXEMPTION FOR WHICH IT PROVIDES DOES NOT APPLY TO THE OPERATION 
OF GAMING MACHINES INSTALLED ON BOARD SEA-GOING VESSELS .

Parties

IN CASE 168/84

REFERENCE TO THE COURT UNDER ARTICLE 177 OF THE EEC TREATY BY THE 
FINANZGERICHT ( FINANCE COURT ) HAMBURG , FOR A PRELIMINARY RULING IN THE 



PROCEEDINGS PENDING BEFORE THAT COURT BETWEEN 

GUNTER BERKHOLZ , SOLE PROPRIETOR OF THE UNDERTAKING ABE-WERBUNG 
ALFRED BERKHOLZ , WHOSE REGISTERED OFFICE IS IN HAMBURG , 

AND 

FINANZAMT ( TAX OFFICE ) HAMBURG-MITTE-ALTSTADT , 

Subject of the case

ON THE INTERPRETATION OF ARTICLE 9 ( 1 ) AND ARTICLE 15 ( 8 ) OF THE SIXTH 
COUNCIL DIRECTIVE ( 77/388/EEC ), OF 17 MAY 1977 , ON THE HARMONIZATION OF THE 
LAWS OF THE MEMBER STATES RELATING TO TURNOVER TAXES - COMMON SYSTEM OF 
VALUE-ADDED TAX : UNIFORM BASIS OF ASSESSMENT ,

Grounds

1 BY AN ORDER OF 30 APRIL 1984 , WHICH WAS RECEIVED AT THE COURT ON 2 JULY 
1984 , THE FINANZGERICHT HAMBURG REFERRED QUESTIONS TO THE COURT UNDER 
ARTICLE 177 OF THE EEC TREATY FOR A PRELIMINARY RULING ON THE 
INTERPRETATION OF ARTICLE 9 ( 1 ) AND ARTICLE 15 ( 8 ) OF THE SIXTH COUNCIL 
DIRECTIVE ( 77/388/EEC ), OF 17 MAY 1977 , ON THE HARMONIZATION OF THE LAWS OF 
THE MEMBER STATES RELATING TO TURNOVER TAXES - COMMON SYSTEM OF VALUE-
ADDED TAX : UNIFORM BASIS OF ASSESSMENT ( OFFICIAL JOURNAL 1977 , L 145 , P . 1 ).

THE BACKGROUND TO THE CASE 

2 IT APPEARS FROM THE ORDER FOR REFERENCE THAT THE ACTIVITIES OF THE 
APPLICANT IN THE MAIN PROCEEDINGS , THE UNDERTAKING ABE-WERBUNG ALFRED 
BERKHOLZ , WHOSE REGISTERED OFFICE IS IN HAMBURG , INCLUDE THE INSTALLATION 
AND OPERATION OF GAMING MACHINES , JUKE BOXES AND THE LIKE . IT OPERATES 
MOST OF ITS MACHINES IN PUBLIC HOUSES IN SCHLESWIG-HOLSTEIN AND HAMBURG 
BUT HAS ALSO INSTALLED SOME GAMING MACHINES ON BOARD TWO FERRYBOATS 
OWNED BY THE DEUTSCHE BUNDESBAHN ( FEDERAL GERMAN RAILWAYS ) WHICH PLY 
BETWEEN PUTTGARDEN ON THE GERMAN ISLAND OF FEHMARN AND RODBYHAVN ( 
DENMARK ). THOSE MACHINES ARE MAINTAINED , REPAIRED AND REPLACED AT 
REGULAR INTERVALS BY EMPLOYEES OF ABE-WERBUNG , WHO SETTLE ACCOUNTS 
WITH THE DEUTSCHE BUNDESBAHN IN SITU . ALTHOUGH THOSE EMPLOYEES SPEND A 
PROPORTION OF THEIR WORKING HOURS IN CARRYING OUT THOSE OPERATIONS , THE 
APPLICANT DOES NOT MAINTAIN A PERMANENT STAFF ON THE FERRYBOATS .

3 THE GERMAN TAX AUTHORITIES CONSIDER THAT APPROXIMATELY 10% OF THE 
TURNOVER GENERATED BY THE GAMING MACHINES ARISES WHEN THE VESSELS ARE 
IN THE GERMAN PORT , 25% DURING THE PASSAGE THROUGH GERMAN TERRITORIAL 
WATERS AND THE REMAINDER ON THE HIGH SEAS , IN DANISH TERRITORIAL WATERS 
OR IN THE DANISH PORT . THE FINANZAMT CHARGED TAX ON THE ENTIRE TURNOVER 
GENERATED IN 1980 BY ABE-WERBUNG ON THE TWO FERRIES , DEEMING IT TO HAVE 
ARISEN AT ABE-WERBUNG ' S PLACE OF BUSINESS IN HAMBURG AND HENCE IN THE 
GERMAN COLLECTION AREA IN ACCORDANCE WITH PARAGRAPH 3 ( A ) ( 1 ) OF THE 
UMSATZSTEUERGESETZ ( LAW ON TURNOVER TAX ) 1980 , WHICH WAS INTRODUCED 
PURSUANT TO ARTICLE 9 ( 1 ) OF THE SIXTH DIRECTIVE . THE FINANZAMT FURTHER 



CONSIDERS THAT THE CONDITIONS LAID DOWN FOR THE GRANT OF TAX EXEMPTION IN 
PARAGRAPH 4 ( 2 ) READ IN CONJUNCTION WITH PARAGRAPH 8 ( 1 ) ( 5 ) OF THE 
UMSATZSTEUERGESETZ 1980 , WHICH CORRESPOND TO ARTICLE 15 ( 8 ) OF THE SIXTH 
DIRECTIVE , ARE NOT FULFILLED , ON THE GROUND THAT THE TURNOVER GENERATED 
BY THE GAMING MACHINES WAS NOT GENERATED IN MEETING THE DIRECT NEEDS OF 
SEA-GOING VESSELS .

4 THE APPLICANT IN THE MAIN PROCEEDINGS CONSIDERS THAT THE SERVICES IN 
QUESTION WERE PROVIDED FROM A ' BETRIEBSTATTE ' ( BUSINESS ESTABLISHMENT ) 
WITHIN THE MEANING OF THE SECOND SENTENCE OF PARAGRAPH 3 ( A ) ( 1 ) OF THE 
UMSATZSTEUERGESETZ 1980 OR FROM A ' FIXED ESTABLISHMENT ' WITHIN THE 
MEANING OF ARTICLE 9 ( 1 ) OF THE SIXTH DIRECTIVE , LOCATED ON BOARD THE 
FERRIES . IT THEREFORE REGARDS ONLY 10% , OR AT THE MOST A FURTHER 25% , OF 
THE TURNOVER GENERATED BY THE GAMING MACHINES ON BOARD THE SHIPS AS 
CHARGEABLE TO GERMAN TURNOVER TAX . IT ALSO TAKES THE VIEW THAT IN ANY 
EVENT THE ENTIRE TURNOVER GENERATED BY THE MACHINES ON BOARD THE SHIPS 
IS EXEMPT FROM TURNOVER TAX UNDER PARAGRAPH 4 ( 2 ) IN CONJUNCTION WITH 
PARAGRAPH 8 ( 1 ) ( 5 ) OF THE UMSATZSTEUERGESETZ 1980 ( CORRESPONDING TO 
ARTICLE 15 ( 8 ) OF THE SIXTH DIRECTIVE ), SINCE THE MACHINES SERVE THE DIRECT 
NEEDS OF SEA-GOING VESSELS INASMUCH AS THEY SATISFIED THE NEEDS OF THE 
FERRIES , MORE PARTICULARLY THE ENTERTAINMENT NEEDS OF THE PASSENGERS .

5 THE FINANZGERICHT CONSIDERS THAT ARTICLE 9 OF THE SIXTH DIRECTIVE IS 
DESIGNED TO LAY DOWN A CLEAR AND STRAIGHTFORWARD BASIC PRINCIPLE FOR THE 
DETERMINATION OF THE STATE IN WHICH SERVICES SUBJECT TO VALUE-ADDED TAX 
ARE DEEMED TO BE SUPPLIED . IT APPEARS FROM THE SEVENTH RECITAL IN THE 
PREAMBLE TO THE SIXTH DIRECTIVE THAT ARTICLE 9 IS INTENDED , THROUGH THE 
HARMONIZATION OF THE RELEVANT NATIONAL LEGISLATION , TO ELIMINATE 
CONFLICTS CONCERNING JURISDICTION AS BETWEEN MEMBER STATES AND MAKE FOR 
A FAIRER DISTRIBUTION OF THE FINANCIAL BURDENS BETWEEN THE MEMBER STATES 
WHILE , AT THE SAME TIME , TAKING ACCOUNT OF THE FACT THAT A PROPORTION OF 
NATIONAL VALUE-ADDED TAX REVENUES CONSTITUTES AN ESSENTIAL ELEMENT OF 
THE COMMUNITIES ' OWN RESOURCES .

6 IN THE FINANZGERICHT ' S VIEW , THE SERVICES IN QUESTION DO NOT FALL WITHIN 
ANY OF THE EXCEPTIONS PROVIDED FOR IN ARTICLE 9 ( 2 ) OF THE SIXTH DIRECTIVE , 
AND SO THEY MUST BE DEALT WITH IN ACCORDANCE WITH THE GENERAL RULE LAID 
DOWN IN ARTICLE 9 ( 1 ), WHICH PROVIDES THAT THE PLACE WHERE A SERVICE IS 
SUPPLIED IS TO BE DEEMED TO BE THE PLACE WHERE THE SUPPLIER HAS 
ESTABLISHED HIS BUSINESS OR HAS A FIXED ESTABLISHMENT FROM WHICH THE 
SERVICE IS SUPPLIED . IN THAT CONNECTION , THE FINANZGERICHT DISCUSSES 
WHETHER THE JUXTAPOSITION OF THE TERMS ' PLACE WHERE A SUPPLIER HAS 
ESTABLISHED HIS BUSINESS ' AND ' FIXED ESTABLISHMENT ' MIGHT POSSIBLY DENOTE 
A DIFFERENCE OF MEANING , THAT IS TO SAY WHETHER THE CRITERIA FOR THE 
EXISTENCE OF A FIXED ESTABLISHMENT MIGHT BE DIFFERENT AND LESS STRINGENT 
AS REGARDS STAFF AND MATERIAL ASPECTS .



7 IN THAT CONTEXT THE FINANZGERICHT INDICATES THE DIFFICULTIES THAT ARISE IN 
DETERMINING THE TERRITORIAL SCOPE OF NATIONAL TAX LAW AS REGARDS , IN THE 
FIRST PLACE , IDENTICAL SERVICES PERFORMED IN THE SAME CIRCUMSTANCES ON 
THE TERRITORY OF ANOTHER MEMBER STATE AND , SECONDLY , THE TAXATION OF 
SERVICES SUPPLIED ON BOARD VESSELS ON THE HIGH SEAS , ESPECIALLY VESSELS 
FAR REMOVED FROM THE NATIONAL TERRITORY .

8 THE FINANZGERICHT CONSIDERS THAT THE INTERPRETATION OF THE DIRECTIVE IS 
OF CRITICAL IMPORTANCE WITH A VIEW TO ENSURING THAT THE PROVISIONS OF THE 
NATIONAL LEGISLATION ARE IMPLEMENTED CONSONANTLY WITH THE PROVISIONS OF 
THE DIRECTIVE . IN ITS VIEW , THIS IS ALSO TRUE OF THE INTERPRETATION OF THE 
LIST OF EXEMPTIONS SET OUT IN ARTICLE 15 OF THE SIXTH DIRECTIVE AND 
REITERATED IN PARAGRAPHS 4 AND 8 OF THE UMSATZSTEUERGESETZ 1980 HAVING 
REGARD TO THE ELEVENTH RECITAL IN THE PREAMBLE TO THE SIXTH DIRECTIVE , 
WHICH STATES THAT ' A COMMON LIST OF EXEMPTIONS SHOULD BE DRAWN UP SO 
THAT THE COMMUNITIES ' OWN RESOURCES MAY BE COLLECTED IN A UNIFORM 
MANNER IN ALL THE MEMBER STATES ' .

9 ACCORDINGLY THE FINANZGERICHT REFERRED THE FOLLOWING TWO QUESTIONS 
TO THE COURT FOR A PRELIMINARY RULING : 

( 1 ) MUST ARTICLE 9 ( 1 ) OF THE SIXTH COUNCIL DIRECTIVE , OF 17 MAY 1977 , ON THE 
HARMONIZATION OF THE LAWS OF THE MEMBER STATES RELATING TO TURNOVER 
TAXES ( 77/388/EEC ) BE INTERPRETED AS MEANING THAT THE TERM ' FIXED 
ESTABLISHMENT ' ALSO COVERS FACILITIES FOR CONDUCTING A BUSINESS ( SUCH AS , 
FOR EXAMPLE , THE OPERATION OF GAMING MACHINES ) ON BOARD A SHIP SAILING ON 
THE HIGH SEAS OUTSIDE THE NATIONAL TERRITORY? IF SO , WHAT ARE THE RELEVANT 
CRITERIA FOR THE EXISTENCE OF A ' FIXED ESTABLISHMENT ' ? 

( 2)MUST ARTICLE 15 ( 8 ) OF THE SIXTH DIRECTIVE BE INTERPRETED AS MEANING 
THAT SERVICES TO MEET THE DIRECT NEEDS OF SEA-GOING VESSELS COVER ONLY 
THOSE NECESSARILY CONNECTED WITH MARITIME SHIPPING OR DO THEY ALSO 
INCLUDE OTHER SERVICES WHICH ARE PROVIDED ON BOARD SHIPS BUT ARE NO 
DIFFERENT FROM CORRESPONDING SERVICES PROVIDED ON LAND , SUCH AS , FOR 
EXAMPLE , THE OPERATION OF GAMING MACHINES? 

OBSERVATIONS SUBMITTED TO THE COURT 

10 OBSERVATIONS HAVE BEEN SUBMITTED TO THE COURT BY THE GOVERNMENT OF 
THE KINGDOM OF DENMARK , THE GOVERNMENT OF THE FRENCH REPUBLIC AND THE 
COMMISSION .

11 THE DANISH GOVERNMENT POINTS OUT THAT THE TAXATION OF SERVICES 
SUPPLIED ON BOARD SEA-GOING VESSELS RAISES PROBLEMS AS REGARDS 
DETERMINING THE GEOGRAPHICAL AND PERSONAL SCOPE OF THE SIXTH DIRECTIVE . 
IT CONSIDERS THAT , IN ANY EVENT , IT CANNOT BE ARGUED THAT A MEMBER STATE 
MAY TAX SERVICES SUPPLIED ON BOARD SHIP ONLY IN SO FAR AS THE SHIP IN 
QUESTION IS WITHIN THAT STATE ' S TERRITORIAL JURISDICTION . ARTICLE 3 OF THE 
DIRECTIVE DETERMINES THE TERRITORIAL FIELD OF APPLICATION OF THE DIRECTIVE 
BY REFERENCE TO ARTICLE 227 OF THE EEC TREATY , WHICH DOES NOT CONTAIN A 
PRECISE DEFINITION OF TERRITORIAL AND PERSONAL SCOPE . AS A RESULT , IT IS FOR 
EACH MEMBER STATE TO DETERMINE THE TERRITORIAL APPLICATION OF ITS 
LEGISLATION IN ACCORDANCE WITH THE RULES OF INTERNATIONAL LAW . THE SCOPE 
OF THE DIRECTIVE ITSELF IS COTERMINOUS WITH THOSE LIMITS . HENCE THERE IS 



NOTHING TO PREVENT MEMBER STATES FROM APPLYING THEIR TAX LEGISLATION ON 
SHIPS FLYING THE NATIONAL FLAG WHICH ARE OUTSIDE THEIR TERRITORIAL 
JURISDICTION . EVEN WHERE A VESSEL IS IN THE TERRITORIAL WATERS OF ANOTHER 
STATE THERE IS NOTHING IN INTERNATIONAL LAW TO PREVENT THE STATE WHOSE 
FLAG IS BEING FLOWN BY THE VESSEL FROM APPLYING ITS LAW TO TRANSACTIONS ON 
BOARD , ALTHOUGH , OF COURSE , SUCH PROVISIONS CANNOT BE ENFORCED UNTIL 
THE VESSEL HAS LEFT THE SOVEREIGN TERRITORY OF THE OTHER STATE . 
ACCORDINGLY , THE STATE WHOSE FLAG THE VESSEL IS FLYING IS NOT PRECLUDED 
FROM APPLYING ITS OWN TAX LAWS EVEN WHEN THE VESSEL IS OUTSIDE ITS 
SOVEREIGN TERRITORY . IN THAT REGARD , EACH STATE MUST ADOPT THE FISCAL 
POLICY WHICH IT REGARDS AS REASONABLE . IN THE DANISH GOVERNMENT ' S VIEW , 
ANY TAX CONFLICTS WHICH MAY ARISE AS A RESULT OF THE APPLICATION OF THOSE 
CONCEPTS CAN BE EASILY RESOLVED BY COOPERATION BETWEEN THE STATES 
CONCERNED . IN POINT OF FACT , DIFFICULTIES HAVE NEVER ARISEN BETWEEN 
DENMARK AND THE FEDERAL REPUBLIC OF GERMANY IN THAT REGARD ; AS FAR AS 
THE CROSSING IN QUESTION IS CONCERNED , THE DANISH AUTHORITIES ASSUME 
JURISDICTION OVER THE DANISH FERRYBOATS AND THE GERMAN AUTHORITIES OVER 
THE GERMAN VESSELS . AS REGARDS THE FINANZGERICHT ' S SECOND QUESTION , 
THE DANISH GOVERNMENT EXPRESSES THE VIEW THAT THE CATEGORY , REFERRED 
TO IN ARTICLE 15 ( 8 ) OF THE SIXTH DIRECTIVE , OF SERVICES TO MEET THE DIRECT 
NEEDS OF SEA-GOING VESSELS DOES NOT INCLUDE THE OPERATION OF GAMING 
MACHINES .

12 THE FRENCH GOVERNMENT ' S OBSERVATIONS RELATE EXCLUSIVELY TO THE 
INTERPRETATION OF THE RELEVANT PROVISIONS OF THE SIXTH DIRECTIVE . THE 
FRENCH GOVERNMENT CONSIDERS THAT A ' FIXED ESTABLISHMENT ' WITHIN THE 
MEANING OF ARTICLE 9 ( 1 ) OF THE SIXTH DIRECTIVE MAY COVER ANY CENTRE OF 
ACTIVITY WHERE A PERSON LIABLE TO VALUE-ADDED TAX REGULARLY CARRIES OUT 
OPERATIONS FALLING WITHIN THE SCOPE OF THAT TAX . IT THEREFORE CONSIDERS 
THAT THE INSTALLATION ON BOARD VESSELS SAILING THE HIGH SEAS OF AUTOMATIC 
GAMING OR OTHER MACHINES WHICH ARE , INTER ALIA , MAINTAINED , REPAIRED AND 
REPLACED IN SITU ON A PERMANENT BASIS BY THE OPERATOR ' S STAFF 
CONSTITUTES A FIXED ESTABLISHMENT WITHIN THE MEANING OF THE SAID ARTICLE 9 ( 
1 ). AS FOR THE FINANZGERICHT ' S SECOND QUESTION , THE FRENCH GOVERNMENT 
FURTHER CONSIDERS THAT THE EXEMPTION PROVIDED FOR IN ARTICLE 15 ( 8 ) OF THE 
SIXTH DIRECTIVE DOES NOT APPLY TO THE OPERATION OF GAMING MACHINES ON 
BOARD SHIPS .

13 THE COMMISSION CONTENDS THAT , WITHIN ARTICLE 9 OF THE SIXTH DIRECTIVE , 
THE CONCEPT OF A FIXED ESTABLISHMENT IS PLACED ON AN EQUAL FOOTING WITH 
THE PLACE WHERE THE SUPPLIER HAS ESTABLISHED HIS BUSINESS . IT CONSIDERS 
THAT IN VIEW OF THE PROLIFERATION OF AUTOMATIC DEVICES CAPABLE OF 
PROVIDING SERVICES WITHOUT THE NEED FOR HUMAN OPERATORS TO BE PRESENT IT 
OUGHT , IN PRINCIPLE , TO BE POSSIBLE TO VIEW SUCH MACHINES AS A FIXED 
ESTABLISHMENT WITHIN THE MEANING OF ARTICLE 9 OF THE SIXTH DIRECTIVE . THE 
COMMISSION CONSIDERS THAT THAT APPROACH WOULD RESULT IN A RATIONAL 
DISTRIBUTION OF TAXATION POWERS IN ACCORDANCE WITH THE GENERAL PRINCIPLE 
UNDERLYING LEGISLATION ON TURNOVER TAX , INASMUCH AS GOODS OR SERVICES 
OUGHT TO BE TAXED IN THE STATE WHERE THEY ARE CONSUMED . THE COMMISSION 
ARGUES THAT IT FOLLOWS THAT SERVICES PROVIDED BY SUCH MACHINES - BY THE 
SAME TOKEN , MOREOVER , AS OTHER SERVICES PROVIDED ON THE HIGH SEAS BY 
PERSONS - SHOULD BE EXEMPT FROM ALL TAXATION . AS FOR THE INTERPRETATION 
OF ARTICLE 15 ( 8 ) OF THE SIXTH DIRECTIVE , THE COMMISSION CONSIDERS THAT THE 
OPERATION OF GAMING MACHINES CANNOT BE CONSIDERED A SERVICE TO MEET THE 



DIRECT NEEDS OF SEA-GOING VESSELS WITHIN THE MEANING OF THAT PROVISION .

THE CONCEPT OF A FIXED ESTABLISHMENT WITHIN THE MEANING OF ARTICLE 9 OF 
THE SIXTH DIRECTIVE ( QUESTION 1 ) 

14 THE FINANZGERICHT ' S FIRST QUESTION MUST BE ANSWERED IN THE LIGHT OF THE 
OBJECTIVE PURSUED BY ARTICLE 9 WITHIN THE CONTEXT OF THE GENERAL SCHEME 
OF THE SIXTH DIRECTIVE . AS THE SEVENTH RECITAL IN THE PREAMBLE IMPLIES , 
ARTICLE 9 IS DESIGNED TO SECURE THE RATIONAL DELIMITATION OF THE RESPECTIVE 
AREAS COVERED BY NATIONAL VALUE-ADDED TAX RULES BY DETERMINING IN A 
UNIFORM MANNER THE PLACE WHERE SERVICES ARE DEEMED TO BE PROVIDED FOR 
TAX PURPOSES . ARTICLE 9 ( 2 ) SETS OUT A NUMBER OF SPECIFIC INSTANCES OF 
PLACES WHERE CERTAIN SERVICES ARE DEEMED TO BE SUPPLIED , WHILST ARTICLE 9 
( 1 ) LAYS DOWN THE GENERAL RULE ON THE MATTER . THE OBJECT OF THOSE 
PROVISIONS IS TO AVOID , FIRST , CONFLICTS OF JURISDICTION , WHICH MAY RESULT 
IN DOUBLE TAXATION , AND , SECONDLY , NON-TAXATION , AS ARTICLE 9 ( 3 ) INDICATES 
, ALBEIT ONLY AS REGARDS SPECIFIC SITUATIONS .

15 ARTICLE 9 ( 1 ) READS AS FOLLOWS : 

' THE PLACE WHERE A SERVICE IS SUPPLIED SHALL BE DEEMED TO BE THE PLACE 
WHERE THE SUPPLIER HAS ESTABLISHED HIS BUSINESS OR HAS A FIXED 
ESTABLISHMENT FROM WHICH THE SERVICE IS SUPPLIED OR , IN THE ABSENCE OF 
SUCH A PLACE OF BUSINESS OR FIXED ESTABLISHMENT , THE PLACE WHERE HE HAS 
HIS PERMANENT ADDRESS OR USUALLY RESIDES ' .

16 SINCE THIS CASE CONCERNS SERVICES SUPPLIED ON BOARD SEA-GOING SHIPS , IT 
IS APPROPRIATE FIRST OF ALL TO DETERMINE THE TERRITORIAL SCOPE OF THE 
DIRECTIVE . IN ACCORDANCE WITH THE PRINCIPLE LAID DOWN IN ARTICLE 3 OF THE 
DIRECTIVE , WHICH PROVIDES THAT THE ' ' ' TERRITORY OF THE COUNTRY ' ' SHALL BE 
THE AREA OF APPLICATION OF THE TREATY ESTABLISHING THE EUROPEAN ECONOMIC 
COMMUNITY AS STIPULATED IN RESPECT OF EACH MEMBER STATE IN ARTICLE 227 ' , 
THE TERRITORIAL SCOPE OF THE DIRECTIVE COINCIDES , IN THE CASE OF EACH 
MEMBER STATE , WITH THE SCOPE OF ITS VALUE-ADDED TAX LEGISLATION . AS THE 
DANISH GOVERNMENT CORRECTLY CONTENDS , ARTICLE 9 DOES NOT RESTRICT THE 
MEMBER STATES ' FREEDOM TO TAX SERVICES PROVIDED OUTSIDE THEIR 
TERRITORIAL JURISDICTION ON BOARD SEA-GOING SHIPS OVER WHICH THEY HAVE 
JURISDICTION . CONTRARY TO THE VIEW OF THE APPLICANT IN THE MAIN 
PROCEEDINGS , SUPPORTED BY THE COMMISSION , THE SIXTH DIRECTIVE BY NO 
MEANS REQUIRES SERVICES SUPPLIED ON THE HIGH SEAS , OR , MORE GENERALLY , 
OUTSIDE THE SOVEREIGN TERRITORY OF THE STATE HAVING JURISDICTION OVER THE 
VESSEL , TO BE EXEMPTED FROM TAX IRRESPECTIVE OF THE PLACE WHERE THOSE 
SERVICES ARE DEEMED TO BE SUPPLIED - THE PLACE WHERE THE SUPPLIER HAS 
ESTABLISHED HIS BUSINESS OR SOME OTHER FIXED ESTABLISHMENT .



17 EQUALLY , IT IS FOR THE TAX AUTHORITIES IN EACH MEMBER STATE TO DETERMINE 
FROM THE RANGE OF OPTIONS SET FORTH IN THE DIRECTIVE WHICH POINT OF 
REFERENCE IS MOST APPROPRIATE TO DETERMINE TAX JURISDICTION OVER A GIVEN 
SERVICE . ACCORDING TO ARTICLE 9 ( 1 ), THE PLACE WHERE THE SUPPLIER HAS 
ESTABLISHED HIS BUSINESS IS A PRIMARY POINT OF REFERENCE INASMUCH AS 
REGARD IS TO BE HAD TO ANOTHER ESTABLISHMENT FROM WHICH THE SERVICES ARE 
SUPPLIED ONLY IF THE REFERENCE TO THE PLACE WHERE THE SUPPLIER HAS 
ESTABLISHED HIS BUSINESS DOES NOT LEAD TO A RATIONAL RESULT FOR TAX 
PURPOSES OR CREATES A CONFLICT WITH ANOTHER MEMBER STATE .

18 IT APPEARS FROM THE CONTEXT OF THE CONCEPTS EMPLOYED IN ARTICLE 9 AND 
FROM ITS AIM , AS STATED ABOVE , THAT SERVICES CANNOT BE DEEMED TO BE 
SUPPLIED AT AN ESTABLISHMENT OTHER THAN THE PLACE WHERE THE SUPPLIER HAS 
ESTABLISHED HIS BUSINESS UNLESS THAT ESTABLISHMENT IS OF A CERTAIN MINIMUM 
SIZE AND BOTH THE HUMAN AND TECHNICAL RESOURCES NECESSARY FOR THE 
PROVISION OF THE SERVICES ARE PERMANENTLY PRESENT . IT DOES NOT APPEAR 
THAT THE INSTALLATION ON BOARD A SEA-GOING SHIP OF GAMING MACHINES , WHICH 
ARE MAINTAINED INTERMITTENTLY , IS CAPABLE OF CONSTITUTING SUCH AN 
ESTABLISHMENT , ESPECIALLY IF TAX MAY APPROPRIATELY BE CHARGED AT THE 
PLACE WHERE THE OPERATOR OF THE MACHINES HAS HIS PERMANENT BUSINESS 
ESTABLISHMENT .

19 THE FINANZGERICHT ' S FIRST QUESTION SHOULD THEREFORE BE ANSWERED AS 
FOLLOWS : ARTICLE 9 ( 1 ) OF THE SIXTH COUNCIL DIRECTIVE OF 17 MAY 1977 MUST BE 
INTERPRETED AS MEANING THAT AN INSTALLATION FOR CARRYING ON A COMMERCIAL 
ACTIVITY , SUCH AS THE OPERATION OF GAMING MACHINES , ON BOARD A SHIP 
SAILING ON THE HIGH SEAS OUTSIDE THE NATIONAL TERRITORY MAY BE REGARDED 
AS A FIXED ESTABLISHMENT WITHIN THE MEANING OF THAT PROVISION ONLY IF THE 
ESTABLISHMENT ENTAILS THE PERMANENT PRESENCE OF BOTH THE HUMAN AND 
TECHNICAL RESOURCES NECESSARY FOR THE PROVISION OF THOSE SERVICES AND IT 
IS NOT APPROPRIATE TO DEEM THOSE SERVICES TO HAVE BEEN PROVIDED AT THE 
PLACE WHERE THE SUPPLIER HAS ESTABLISHED HIS BUSINESS .

THE INTERPRETATION OF ARTICLE 15 ( 8 ) OF THE SIXTH DIRECTIVE ( QUESTION 2 ) 

20 ARTICLE 15 OF THE DIRECTIVE PROVIDES THAT MEMBER STATES SHALL ' EXEMPT 
THE FOLLOWING UNDER CONDITIONS WHICH THEY SHALL LAY DOWN FOR THE 
PURPOSE OF ENSURING THE CORRECT AND STRAIGHTFORWARD APPLICATION OF 
SUCH EXEMPTIONS AND OF PREVENTING ANY EVASION , AVOIDANCE OR ABUSE : ... 4 . 
THE SUPPLY OF GOODS FOR THE . . . PROVISIONING OF VESSELS ( INTER ALIA ) USED 
FOR NAVIGATION ON THE HIGH SEAS AND CARRYING PASSENGERS FOR REWARD OR 
USED FOR THE PURPOSE OF COMMERCIAL , INDUSTRIAL OR FISHING ACTIVITIES . . . ; 5 . 
THE SUPPLY , MODIFICATION , REPAIR , MAINTENANCE , CHARTERING AND HIRING OF ... 
SEA-GOING VESSELS . . . ; 8 . THE SUPPLY OF SERVICES OTHER THAN THOSE 
REFERRED TO IN PARAGRAPH 5 , TO MEET THE DIRECT NEEDS OF THE SEA-GOING 
VESSELS REFERRED TO IN THAT PARAGRAPH OR OF THEIR CARGOES ' .



21 IT APPEARS FROM ALL OF THE PROVISIONS CITED THAT THE ONLY SERVICES 
EXEMPTED UNDER ARTICLE 15 ( 8 ) ARE THOSE WHICH ARE DIRECTLY CONNECTED 
WITH THE NEEDS OF SEA-GOING VESSELS OR THEIR CARGOES , THAT IS TO SAY 
SERVICES NECESSARY FOR THE OPERATION OF SUCH VESSELS . THE INSTALLATION 
OF GAMING MACHINES WHOSE OBJECT IS TO ENTERTAIN PASSENGERS AND WHICH 
THEMSELVES HAVE NO INTRINSIC CONNECTION WITH NAVIGATIONAL REQUIREMENTS 
CANNOT BE CLASSED AS SUCH .

22 THEREFORE THE FINANZGERICHT ' S SECOND QUESTION SHOULD BE ANSWERED 
AS FOLLOWS : ARTICLE 15 ( 8 ) OF THE SIXTH DIRECTIVE MUST BE INTERPRETED AS 
MEANING THAT THE EXEMPTION FOR WHICH IT PROVIDES DOES NOT APPLY TO THE 
OPERATION OF GAMING MACHINES INSTALLED ON BOARD THE SEA-GOING VESSELS 
REFERRED TO IN THAT ARTICLE .

Decision on costs

COSTS

23 THE COSTS INCURRED BY THE GOVERNMENT OF THE KINGDOM OF DENMARK , THE 
GOVERNMENT OF THE FRENCH REPUBLIC , THE GOVERNMENT OF THE FEDERAL 
REPUBLIC OF GERMANY AND THE COMMISSION OF THE EUROPEAN COMMUNITIES , 
WHICH HAVE SUBMITTED OBSERVATIONS TO THE COURT , ARE NOT RECOVERABLE . AS 
THESE PROCEEDINGS ARE , IN SO FAR AS THE PARTIES TO THE MAIN PROCEEDINGS 
ARE CONCERNED , IN THE NATURE OF A STEP IN THE ACTION BEFORE THE NATIONAL 
COURT , THE DECISION ON COSTS IS A MATTER FOR THAT COURT .

Operative part

ON THOSE GROUNDS ,

THE COURT ( SECOND CHAMBER ), 

IN ANSWER TO THE QUESTIONS REFERRED TO IT BY THE FINANZGERICHT HAMBURG 
BY ORDER OF 30 APRIL 1984 , HEREBY RULES : 

( 1 ) ARTICLE 9 ( 1 ) OF THE SIXTH COUNCIL DIRECTIVE , OF 17 MAY 1977 , ON THE 
HARMONIZATION OF THE LAWS OF THE MEMBER STATES RELATING TO TURNOVER 
TAXES - COMMON SYSTEM OF VALUE-ADDED TAX : UNIFORM BASIS OF ASSESSMENT 
MUST BE INTERPRETED AS MEANING THAT AN INSTALLATION FOR CARRYING ON A 
COMMERCIAL ACTIVITY , SUCH AS THE OPERATION OF GAMING MACHINES , ON BOARD 
A SHIP SAILING ON THE HIGH SEAS OUTSIDE THE NATIONAL TERRITORY MAY BE 
REGARDED AS A FIXED ESTABLISHMENT WITHIN THE MEANING OF THAT PROVISION 
ONLY IF THE ESTABLISHMENT ENTAILS THE PERMANENT PRESENCE OF BOTH THE 
HUMAN AND TECHNICAL RESOURCES NECESSARY FOR THE PROVISION OF THOSE 
SERVICES AND IT IS NOT APPROPRIATE TO DEEM THOSE SERVICES TO HAVE BEEN 
PROVIDED AT THE PLACE WHERE THE SUPPLIER HAS ESTABLISHED HIS BUSINESS .



( 2)ARTICLE 15 ( 8 ) OF THE SIXTH DIRECTIVE MUST BE INTERPRETED AS MEANING 
THAT THE EXEMPTION FOR WHICH IT PROVIDES DOES NOT APPLY TO THE OPERATION 
OF GAMING MACHINES INSTALLED ON BOARD THE SEA-GOING VESSELS REFERRED TO 
IN THAT ARTICLE .


