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Summary

1. WITHIN THE GENERAL SCHEME OF THE SIXTH DIRECTIVE ( NO 77/388/EEC ) ON THE
HARMONIZATION OF THE LAWS RELATING TO TURNOVER TAXES , ARTICLE 9, WHICH
DETERMINES THE PLACE WHERE SERVICES ARE DEEMED TO BE PROVIDED FOR TAX
PURPOSES, IS INTENDED TO AVOID CONFLICTS OF JURISDICTION BETWEEN MEMBER
STATES WHERE THE SUPPLY OF SERVICES IS COVERED BY THE LAWS OF MORE THAN
ONE STATE . WHERE NO SUCH CONFLICT EXISTS AND THE SERVICES SUPPLIED ARE
PURELY INTERNAL AND DO NOT GIVE RISE TO ANY CONFLICT OF JURISDICTION AS FAR



AS THE CHARGING OF TAXES IS CONCERNED , THE TERRITORIAL SCOPE OF VALUE
ADDED TAX MUST BE DETERMINED IN RELATION TO THE BASIC RULES LAID DOWN IN
ARTICLES 2 AND 3 WHICH ESTABLISH THE PRINCIPLE OF STRICT TERRITORIALITY AND
NOT TO THE PROVISIONS OF ARTICLE 9 WHICH PROVIDE FOR DEROGATIONS
THEREFROM .

2 . ALTHOUGH THE TERRITORIAL SCOPE OF COUNCIL DIRECTIVE NO 77/388
CORRESPONDS TO THAT OF THE EEC TREATY AS DEFINED FOR EACH MEMBER STATE
IN ARTICLE 227 , AND ALTHOUGH THE RULES LAID DOWN IN THE DIRECTIVE HAVE
BINDING AND MANDATORY FORCE THROUGHOUT THE NATIONAL TERRITORY OF THE
MEMBER STATES , THE DIRECTIVE , AND IN PARTICULAR ARTICLE 9 (2) (B ) THEREOF,
IN NO WAY RESTRICTS THE FREEDOM OF THE MEMBER STATES TO EXTEND THE
SCOPE OF THEIR TAX LEGISLATION BEYOND THEIR NORMAL TERRITORIAL LIMITS , SO
LONG AS THEY DO NOT ENCROACH ON THE JURISDICTION OF OTHER STATES .
ACCORDINGLY , ARTICLE9 (2) (B ) DOES NOT PROHIBIT A MEMBER STATE FROM
LEVYING VALUE ADDED TAX ON A TRANSPORT OPERATION EFFECTED BETWEEN TWO
POINTS WITHIN ITS NATIONAL TERRITORY , EVEN WHERE PART OF THE JOURNEY IS
COMPLETED OUTSIDE ITS NATIONAL TERRITORY , PROVIDED THAT IT DOES NOT
ENCROACH ON THE TAX JURISDICTION OF OTHER STATES .

Parties

IN CASE 283/84

REFERENCE TO THE COURT UNDER ARTICLE 177 OF THE EEC TREATY BY THE
COMMISSIONE TRIBUTARIA DI SECONDO GRADO ( APPEALS BOARD OF THE TAX
COMMISSION ), SASSARI, FOR A PRELIMINARY RULING IN THE PROCEEDINGS PENDING
BEFORE IT BETWEEN

TRANS TIRRENO EXPRESS SPA , A COMPANY INCORPORATED UNDER ITALIAN LAW
WHOSE REGISTERED OFFICE IS AT SASSARI ,

AND

UFFICIO PROVINCIALE IVA ( PROVINCIAL VAT OFFICE ), SASSARI ,

Subject of the case

ON THE INTERPRETATION OF ARTICLE 9 (2 ) (B ) OF THE SIXTH COUNCIL DIRECTIVE,
NO 77/388/EEC OF 17 MAY 1977 , ON THE HARMONIZATION OF THE LAWS OF THE
MEMBER STATES RELATING TO TURNOVER TAXES - COMMON SYSTEM OF VALUE
ADDED TAX : UNIFORM BASIS OF ASSESSMENT ,

Grounds

1 BY AN ORDER OF 23 NOVEMBER 1984 , WHICH WAS RECEIVED AT THE COURT ON 29
NOVEMBER 1984 , THE COMMISSIONE TRIBUTARIA DI SECONDO GRADO , SASSARI,
REFERRED TO THE COURT FOR A PRELIMINARY RULING UNDER ARTICLE 177 OF THE
EEC TREATY A QUESTION ON THE INTERPRETATION OF ARTICLE 9 (2) (B ) OF THE
SIXTH COUNCIL DIRECTIVE , NO 77/388/EEC OF 17 MAY 1977 , ON THE HARMONIZATION



OF THE LAWS OF THE MEMBER STATES RELATING TO TURNOVER TAXES - COMMON
SYSTEM OF VALUE ADDED TAX : UNIFORM BASIS OF ASSESSMENT ( OFFICIAL JOURNAL
1977 ,L 145,P .1, HEREINAFTER REFERRED TO AS ' THE SIXTH DIRECTIVE ).

BACKGROUND TO THE DISPUTE

2 ACCORDING TO THE INFORMATION SUPPLIED BY THE NATIONAL COURT , THE
PLAINTIFF IN THE MAIN PROCEEDINGS , TRANS TIRRENO EXPRESS SPA , CARRIES
PASSENGERS AND GOODS BY SHIP BETWEEN THE PORT OF LIVORNO , ON THE ITALIAN
MAINLAND , AND OLBIA , IN SARDINIA . THE UFFFICIO PROVINCIALE IVA , SASSARI ,
SEEKS TO CHARGE TRANS TIRRENO VAT IN RESPECT OF THE WHOLE DISTANCE ,
INCLUDING THAT PART OF THE ROUTE WHICH PASSES THROUGH INTERNATIONAL
WATERS .

3 TRANS TIRRENO IS UNWILLING TO PAY THE PROPORTION OF THE TAX DEMANDED
RELATING TO THE PART OF THE ROUTE WHICH PASSES THROUGH INTERNATIONAL
WATERS AND DISPUTES THE RIGHT OF THE ITALIAN STATE TO CHARGE TAX IN
RESPECT OF THAT PART OF THE ROUTE . IN THAT RESPECT IT CLAIMS THAT ARTICLE 9
(C) OF PRESIDENTIAL DECREE NO 633 OF 26 OCTOBER 1972 ( ORDINARY SUPPLEMENT
TO ITALIAN OFFICIAL STATE GAZETTE NO 292, P . 2 ), AS AMENDED BY PRESIDENTIAL
DECREE NO 94 OF 31 MARCH 1979 ( ITALIAN OFFICIAL STATE GAZETTE NO 93, P . 3011),
WHICH FIXES THE BASIS OF ASSESSMENT FOR VAT IN RESPECT OF TRANSPORT
SERVICES CARRIED OUT IN THE TERRITORY OF THE STATE ' IN PROPORTION TO THE
DISTANCE COVERED THEREIN ', IMPLEMENTS ARTICLE 9 (2) (B ) OF THE SIXTH
DIRECTIVE , UNDER WHICH , IN TRANS TIRRENO ' S VIEW , VAT MAY NOT , BY VIRTUE OF
THE PRINCIPLE OF TERRITORIALITY , BE CHARGED ON JOURNEYS WHICH TAKE PLACE
OUTSIDE THE NATIONAL TERRITORY .

4 THE COMMISSIONE TRIBUTARIA DI SECONDO GRADO , SASSARI , CONSIDERED THAT
IN THOSE CIRCUMSTANCES IT NEEDED TO OBTAIN AN INTERPRETATION OF ARTICLE 9 (
2)(B) OF THE SIXTH DIRECTIVE IN ORDER TO ENABLE IT TO DECIDE THE DISPUTE AND
THAT , MOREOVER , IT WAS NECESSARY TO APPLY THE RELEVANT COMMUNITY LAW
UNIFORMLY IN ALL THE MEMBER STATES . IT THEREFORE REQUESTED THE COURT OF
JUSTICE TO GIVE A PRELIMINARY RULING ON THE FOLLOWING QUESTION :

DOES ARTICLE 9 (2) (B ) OF THE SIXTH DIRECTIVE MAKE ONLY DISTANCES CROSSED
WITHIN THE TERRITORY OF MEMBER STATES IN THE COURSE OF INTERNATIONAL
TRANSPORT ( FROM STATE TO STATE ) SUBJECT TO VAT OR IS NATIONAL TRANSPORT (
FROM ONE POINT TO ANOTHER IN THE SAME MEMBER STATE ) WHICH IS CARRIED OUT ,
AS IN THIS CASE , MAINLY IN EXTRA-TERRITORIAL WATERS ALSO SUBJECT THERETO?

OBSERVATIONS SUBMITTED TO THE COURT

5 TRANS TIRRENO EXPRESS SPA , THE GOVERNMENT OF THE FRENCH REPUBLIC , THE
GOVERNMENT OF THE FEDERAL REPUBLIC OF GERMANY AND THE COMMISSION OF
THE EUROPEAN COMMUNITIES SUBMITTED WRITTEN OBSERVATIONS AND PRESENTED
ORAL ARGUMENT . THE GOVERNMENT OF THE KINGDOM OF DENMARK SUBMITTED
WRITTEN OBSERVATIONS AND THE ITALIAN REPUBLIC PRESENTED ORAL ARGUMENT .



6 ACCORDING TO TRANS TIRRENO EXPRESS SPA , IT FOLLOWS FROM A LITERAL AND
STRICT INTERPRETATION OF ARTICLE 9 (2) (B ) OF THE SIXTH DIRECTIVE THAT THAT
PROVISION ENDORSES THE PRINCIPLE OF TERRITORIALITY WITH REGARD TO
TAXATION AND THAT DISTANCES COVERED IN INTERNATIONAL WATERS MAY NOT AND
MUST NOT BE TAXED .

7 THE GOVERNMENT OF THE FEDERAL REPUBLIC OF GERMANY ARGUES ON THE BASIS
OF ARTICLES 2 AND 3 OF THE SIXTH DIRECTIVE THAT EXTRA-TERRITORIAL WATERS DO
NOT FORM PART OF THE ' TERRITORY OF THE COUNTRY ' WITHIN THE MEANING OF THE
DIRECTIVE AND THAT ONLY THE PART OF THE VOYAGE COMPLETED WITHIN THE
COUNTRY IS SUBJECT TO VAT , EVEN WHERE THE TRANSPORT OPERATION STARTS
AND FINISHES IN THE SAME MEMBER STATE .

8 THE GOVERNMENT OF THE FRENCH REPUBLIC MAINTAINS THAT THE SIXTH
DIRECTIVE REQUIRES THE MEMBER STATES TO CHARGE VAT ON TRANSPORT
SERVICES ONLY WHERE SUCH SERVICES ARE CARRIED OUT WITHIN THEIR NATIONAL
TERRITORY . OUTSIDE THE NATIONAL TERRITORY MEMBER STATES ARE FREE TO
DECIDE WHETHER OR NOT TO CHARGE VAT , AS , MOREOVER , THE COURT
ACKNOWLEDGED , ALTHOUGH IN RELATION TO A DIFFERENT PROVISION , IN ITS
JUDGMENT OF 4 JULY 1985 ( CASE 168/84 BERKHOLZ ( 1985 ) ECR 2251).

9 THE GOVERNMENT OF THE KINGDOM OF DENMARK , FOR ITS PART , TAKES THE VIEW
THAT THE SIXTH DIRECTIVE LAYS DOWN NO EXPRESS RULE ON THE QUESTION , BUT
THAT IT MUST BE INFERRED FROM THE GENERAL SCHEME OF THE DIRECTIVE NOT
ONLY THAT VAT MAY BE CHARGED ON THE PARTS OF THE VOYAGE COMPLETED IN
INTERNATIONAL WATERS , BUT THAT INDEED IT MUST BE CHARGED IN ORDER TO
AVOID ABUSES WHEREBY UNNECESSSARY DETOURS ARE MADE THROUGH
INTERNATIONAL WATERS FOR THE PURPOSE OF AVOIDING THE TAX . MOREOVER , THE
DANISH GOVERNMENT CONSIDERS THAT FOR NATIONAL VESSELS IN INTERNATIONAL
WATERS , A TRANSPORT OPERATION IN INTERNATIONAL WATERS CONTINUES TO BE
COVERED BY NATIONAL TAX RULES , SINCE SUCH VESSELS ARE WITHIN THE
JURISDICTION OF THE STATE OF REGISTRATION .

10 THE GOVERNMENT OF THE ITALIAN REPUBLIC ARGUED THAT ARTICLE 9 OF THE
SIXTH DIRECTIVE WAS INTENDED TO RESOLVE CONFLICTS OF JURISDICTION IN CASES
WHERE THE SUPPLY OF SERVICES WAS GOVERNED BY THE LAWS OF MORE THAN ONE
MEMBER STATE . IN ITS VIEW , THERE IS NO SUCH CONFLICT IN THIS CASE AND A
SOLUTION SHOULD BE BASED ON ARTICLES 2 AND 3 OF THE SIXTH DIRECTIVE .
ULTIMATELY IT IS FOR EACH MEMBER STATE TO DETERMINE THE TERRITORIAL SCOPE
OF ITS VAT SCHEME .

11 THE COMMISSION CONSIDERS THAT ARTICLE 9 (2 ) (B ) OF THE SIXTH DIRECTIVE
APPLIES SOLELY TO THE TRANSPORT OF PERSONS . SINCE THE TRANSPORT OF
GOODS IS AN ANCILLARY SERVICE IT IS GOVERNED BY OTHER PROVISIONS . THE
TRANSPORT OF PERSONS BETWEEN TWO POINTS WITHIN THE SAME COUNTRY IS TO
BE REGARDED AS INTERNAL TRANSPORT WHICH UNDER THE DIRECTIVE IS SUBJECT
TO NATIONAL VAT , EVEN IN RESPECT OF THE DISTANCES COMPLETED IN
INTERNATIONAL WATERS , PROVIDED THAT NO STOP IS MADE IN ANOTHER STATE .

THE REPLY TO BE GIVEN TO THE NATIONAL COURT



12 IN ORDER TO REPLY TO THE QUESTION REFERRED TO THE COURT IS IS NECESSARY
TO CONSIDER THE AIM OF ARTICLE 9 IN RELATION TO THE GENERAL SCHEME OF THE
DIRECTIVE .

13 THE TERRITORIAL SCOPE OF THE DIRECTIVE IS DEFINED IN ARTICLES 2 AND 3.
ACCORDING TO ARTICLE 2, VAT IS CHARGED ON THE SUPPLY OF GOODS OR SERVICES
EFFECTED FOR CONSIDERATION WITHIN THE TERRITORY OF THE COUNTRY BY A
TAXABLE PERSON ACTING AS SUCH . ACCORDING TO ARTICLE 3, THE TERRITORY OF
THE COUNTRY IS THE AREA OF APPLICATION OF THE TREATY ESTABLISHING THE
EUROPEAN ECONOMIC COMMUNITY AS DEFINED FOR EACH MEMBER STATE IN ARTICLE
227 . ARTICLE 3 (2 ) EXPRESSLY EXCLUDES CERTAIN NATIONAL TERRITORIES .

14 IN ITS JUDGMENT OF 4 JULY 1985 ( BERKHOLZ , CITED ABOVE ) THE COURT HELD
THAT , AS THE SEVENTH RECITAL IN THE PREAMBLE TO THE DIRECTIVE IMPLIES,
ARTICLE 9 IS DESIGNED TO SECURE THE RATIONAL DELIMITATION OF THE RESPECTIVE
AREAS COVERED BY NATIONAL VALUE ADDED TAX RULES BY DETERMINING IN A
UNIFORM MANNER THE PLACE WHERE SERVICES ARE DEEMED TO BE PROVIDED FOR
TAX PURPOSES .

15 IN ORDER TO AVOID CONFLICTS OF JURISDICTION IN CASES WHERE THE SUPPLY OF
SERVICES IS COVERED BY THE LAWS OF MORE THAN ONE MEMBER STATE , ARTICLE 9 (
1), BY WAY OF DEROGATION FROM THE STRICT PRINCIPLE OF TERRITORIALITY , LAYS
DOWN THE GENERAL RULE THAT THE SERVICE IS DEEMED TO BE SUPPLIED AT THE
PLACE WHERE THE SUPPLIER HAS ESTABLISHED HIS BUSINESS OR HAS A FIXED
ESTABLISHMENT FROM WHICH THE SERVICE IS SUPPLIED .

16 ARTICLE 9 (2 ) PROVIDES FOR CERTAIN DEROGATIONS FROM THAT GENERAL RULE
FOR SPECIFIC SERVICES WHERE THE FICTION THAT THE SERVICES ARE SUPPLIED AT
THE SUPPLIER ' S PLACE OF BUSINESS IS INAPPROPRIATE AND IT LAYS DOWN OTHER
CRITERIA DEFINING THE PLACE AT WHICH THOSE SERVICES ARE DEEMED TO BE
SUPPLIED .

17 THUS , ACCORDING TO ARTICLE 9 (2) (B ), IN THE CASE OF TRANSPORT SERVICES,
THE PLACE OF PERFORMANCE AND , THEREFORE , THE PLACE OF SUPPLY FOR TAX
PURPOSES IS DEEMED TO BE THE PLACE WHERE TRANSPORT TAKES PLACE , HAVING
REGARD TO THE DISTANCES COVERED . IT WAS NECESSARY TO MAKE THAT
EXCEPTION TO THE GENERAL RULE LAID DOWN IN ARTICLE 9 (1) BECAUSE A
TRANSPORTER 'S PLACE OF BUSINESS IS NOT AN APPROPRIATE REFERENCE FOR
ESTABLISHING TERRITORIAL JURISDICTION FOR TAX PURPOSES . THE VERY NATURE
OF THE PERFORMANCE OF THE SPECIFIC SERVICE CONSTITUTED BY TRANSPORT ,
WHICH IS LIABLE TO BE EFFECTED ON THE TERRITORY OF MORE THAN ONE MEMBER
STATE , REQUIRES A DIFFERENT CRITERION , WHICH ESSENTIALLY MUST MAKE IT
POSSIBLE TO DETERMINE THE JURISDICTION OF EACH OF THE STATES INVOLVED FOR
TAX PURPOSES .

18 IT SHOULD BE NOTED THAT A TRANSPORT OPERATION OF THE TYPE IN QUESTION

IN THE CASE PENDING BEFORE THE NATIONAL COURT DOES NOT GIVE RISE TO ANY
CONFLICT OF JURISDICTION AS FAR AS THE CHARGING OF VAT IS CONCERNED WHERE
THE SHIP EFFECTING THE TRANSPORT PLIES BETWEEN TWO POINTS WITHIN A SINGLE
MEMBER STATE AND WHERE THE ROUTE CHOSEN , EVEN IF PART OF IT IS OUTSIDE THE
NATIONAL TERRITORY , DOES NOT PASS THROUGH ANY AREA FALLING UNDER THE
NATIONAL SOVEREIGNTY OF ANOTHER STATE .



19 IN THE CASE OF SUCH TRANSPORT OPERATIONS , WHICH MAY BE REGARDED AS
PURELY INTERNAL , THE TERRITORIAL SCOPE OF VAT MUST BE DETERMINED IN
RELATION TO THE BASIC RULES LAID DOWN IN ARTICLES 2 AND 3 OF THE DIRECTIVE
AND NOT TO ARTICLE 9.

20 ALTHOUGH , AS HAS BEEN STATED ABOVE , THE TERRITORIAL SCOPE OF THE SIXTH
DIRECTIVE CORRESPONDS TO THAT OF THE EEC TREATY AS DEFINED FOR EACH
MEMBER STATE IN ARTICLE 227 , AND ALTHOUGH THE RULES LAID DOWN IN THE
DIRECTIVE THEREFORE HAVE BINDING AND MANDATORY FORCE THROUGHOUT THE
NATIONAL TERRITORY OF THE MEMBER STATES , THE DIRECTIVE , AND IN PARTICULAR
ARTICLE9 (2) (B) THEREOF , IN NO WAY RESTRICTS THE FREEDOM OF THE MEMBER
STATES TO EXTEND THE SCOPE OF THEIR TAX LEGISLATION BEYOND THEIR NORMAL
TERRITORIAL LIMITS , SO LONG AS THEY DO NOT ENCROACH ON THE JURISDICTION OF
OTHER STATES .

21 IN REPLY TO THE QUESTION REFERRED TO THE COURT IT MUST THEREFORE BE
STATED THAT ARTICLE 9 (2) (B ) OF THE SIXTH COUNCIL DIRECTIVE , NO 77/388/EEC OF
17 MAY 1977 , ON THE HARMONIZATION OF THE LAWS OF THE MEMBER STATES
RELATING TO TURNOVER TAXES - COMMON SYSTEM OF VALUE ADDED TAX : UNIFORM
BASIS OF ASSESSMENT , DOES NOT PROHIBIT A MEMBER STATE FROM APPLYING ITS
VALUE ADDED TAX LEGISLATION TO A TRANSPORT OPERATION EFFECTED BETWEEN
TWO POINTS WITHIN ITS NATIONAL TERRITORY , EVEN WHERE A PART OF THAT
JOURNEY IS COMPLETED OUTSIDE ITS NATIONAL TERRITORY , PROVIDED THAT IT DOES
NOT ENCROACH ON THE TAX JURISDICTION OF OTHER STATES .

Decision on costs

COSTS

22 THE COSTS INCURRED BY THE GOVERNMENTS OF THE ITALIAN REPUBLIC , THE
FEDERAL REPUBLIC OF GERMANY , THE FRENCH REPUBLIC AND THE KINGDOM OF
DENMARK AND BY THE COMMISSION OF THE EUROPEAN COMMUNITIES , WHICH HAVE
SUBMITTED OBSERVATIONS TO THE COURT , ARE NOT RECOVERABLE . AS THESE
PROCEEDINGS ARE , SO FAR AS THE PARTIES TO THE MAIN PROCEEDINGS ARE
CONCERNED, IN THE NATURE OF A STEP IN THE PROCEEDINGS PENDING BEFORE THE
NATIONAL COURT , THE DECISION ON COSTS IS A MATTER FOR THAT COURT .

Operative part

ON THOSE GROUNDS ,
THE COURT ( SECOND CHAMBER ),

IN REPLY TO THE QUESTION REFERRED TO IT BY THE COMMISSIONE TRIBUTARIA DI
SECONDO GRADO , SASSARI, BY AN ORDER OF 23 NOVEMBER 1984 , HEREBY RULES:

ARTICLE9 (2) (B ) OF THE SIXTH COUNCIL DIRECTIVE , NO 77/388/EEC OF 17 MAY 1977
, ON THE HARMONIZATION OF THE LAWS OF THE MEMBER STATES RELATING TO
TURNOVER TAXES - COMMON SYSTEM OF VALUE ADDED TAX : UNIFORM BASIS OF
ASSESSMENT , DOES NOT PRECLUDE A MEMBER STATE FROM APPLYING ITS VALUE
ADDED TAX LEGISLATION TO A TRANSPORT OPERATION EFFECTED BETWEEN TWO
POINTS WITHIN ITS NATIONAL TERRITORY , EVEN WHERE A PART OF THE JOURNEY IS



COMPLETED OUTSIDE ITS NATIONAL TERRITORY , PROVIDED THAT IT DOES NOT
ENCROACH ON THE TAX JURISDICTION OF OTHER STATES .



