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(EEC TREATY , ART . 95 ; COUNCIL DIRECTIVE 77/388)

Summary

1. FOR THE PURPOSE OF APPLYING ARTICLE 95 OF THE EEC TREATY WHERE VALUE-
ADDED TAX IS LEVIED ON THE IMPORTATION OF GOODS BY A NON-TAXABLE PERSON ,
NO DISTINCTION SHOULD BE MADE ACCORDING TO WHETHER OR NOT THE
TRANSACTION GIVING RISE TO THE IMPORTATION WAS EFFECTED FOR VALUABLE
CONSIDERATION .

2 . WHERE A MEMBER STATE LEVIES VALUE-ADDED TAX ON THE IMPORTATION FROM
ANOTHER MEMBER STATE OF GOODS SUPPLIED BY A NON-TAXABLE PERSON , THE



TAXABLE AMOUNT DOES NOT INCLUDE THE AMOUNT OF THE TAX PAID IN THE
EXPORTING MEMBER STATE WHICH IS STILL CONTAINED IN THE VALUE OF THE GOODS
WHEN THEY ARE IMPORTED ; THAT VALUE IS TO BE DETERMINED ON THE BASIS OF THE
RELEVANT DATA IN THE EXPORTING MEMBER STATE .

THE AMOUNT OF THE TAX PAID IN THE EXPORTING MEMBER STATE WHICH IS STILL
CONTAINED IN THE VALUE OF THE GOODS WHEN THEY ARE IMPORTED IS EQUAL :

(A) TO THE AMOUNT OF TAX ACTUALLY PAID IN THE EXPORTING MEMBER STATE LESS
A PERCENTAGE REPRESENTING THE PROPORTION BY WHICH THE GOODS HAVE
DEPRECIATED , IF THE VALUE OF THE GOODS HAS DECREASED BETWEEN THE DATE
ON WHICH TAX WAS LAST CHARGED IN THE EXPORTING MEMBER STATE AND THE DATE
OF IMPORTATION ;

(B)TO THE FULL AMOUNT OF TAX ACTUALLY PAID IN THE EXPORTING MEMBER STATE ,
IF THE VALUE OF THE GOODS HAS INCREASED OVER THE SAME PERIOD .

Parties

IN CASE 39/85

REFERENCE TO THE COURT UNDER ARTICLE 177 OF THE EEC TREATY BY THE
TRIBUNAL D ' INSTANCE ( DISTRICT COURT ), BORDEAUX , FOR A PRELIMINARY RULING
IN THE PROCEEDINGS PENDING BEFORE THAT COURT BETWEEN

G . BERGERES-BECQUE
AND

CHEF DE SERVICE INTERREGIONAL DES DOUANES ( HEAD OF THE INTER-REGIONAL
CUSTOMS SERVICE ), BORDEAUX

Subject of the case

ON THE INTERPRETATION OF ARTICLE 95 OF THE EEC TREATY ,

Grounds

1 BY A JUDGMENT OF 24 JANUARY 1985 , WHICH WAS RECEIVED AT THE COURT ON 11
FEBRUARY 1985, THE TRIBUNAL D ' INSTANCE DE BORDEAUX REFERRED TO THE
COURT FOR A PRELIMINARY RULING UNDER ARTICLE 177 OF THE EEC TREATY
SEVERAL QUESTIONS ON THE INTERPRETATION OF ARTICLE 95 OF THE TREATY AND
ON THE PROVISIONS OF THE SIXTH COUNCIL DIRECTIVE , NO 77/388 OF 17 MAY 1977 ,
ON THE HARMONIZATION OF THE LAWS OF THE MEMBER STATES RELATING TO
TURNOVER TAXES - COMMON SYSTEM OF VALUE-ADDED TAX : UNIFORM BASIS OF
ASSESSMENT ( OFFICIAL JOURNAL , L 145,P . 1).

2 THE QUESTIONS WERE RAISED IN PROCEEDINGS RELATING TO VALUE-ADDED TAX
CHARGED BY THE FRENCH CUSTOMS ADMINISTRATION ON A SECOND-HAND VEHICLE
IMPORTED FROM BELGIUM BY A NATIONAL OF THAT MEMBER STATE RESIDING IN
FRANCE . THE TAXPAYER , WHO HAD RECEIVED THE VEHICLE AS A GIFT , CHALLENGED



THE MANNER IN WHICH THE VAT LEVIED ON IMPORTATION WAS CALCULATED , THE
CUSTOMS ADMINISTRATION HAVING CHARGED THE RATE APPLICABLE IN FRANCE ,
NAMELY 33 1/3% ON THE VALUE OF THE VEHICLE DETERMINED ON THE BASIS OF A
PRICE QUOTATION FOR SECOND-HAND VEHICLES HABITUALLY APPLIED IN FRANCE .

3 THE TRIBUNAL D ' INSTANCE DE BORDEAUX , BEFORE WHICH AN ACTION WAS
BROUGHT , STAYED THE PROCEEDINGS AND REFERRED THE FOLLOWING QUESTIONS
TO THE COURT FOR A PRELIMINARY RULING :

"(1) ARTICLE 95 OF THE EEC TREATY PROHIBITS MEMBER STATES FROM IMPOSING
VALUE-ADDED TAX ON THE IMPORTATION OF PRODUCTS FROM ANOTHER MEMBER
STATE SUPPLIED BY A PRIVATE PERSON WHERE NO SUCH TAX IS LEVIED ON THE
SUPPLY OF SIMILAR PRODUCTS BY A PRIVATE PERSON WITHIN THE TERRITORY OF THE
MEMBER STATE OF IMPORTATION , TO THE EXTENT TO WHICH THE RESIDUAL PART OF
THE VALUE-ADDED TAX PAID IN THE MEMBER STATE OF EXPORTATION AND STILL
CONTAINED IN THE VALUE OF THE PRODUCT ON IMPORTATION IS NOT TAKEN INTO
ACCOUNT . IN APPLYING THAT PRINCIPLE , IS IT NECESSARY TO MAKE A DISTINCTION
DEPENDING ON WHETHER THE TRANSACTION IS EFFECTED FOR VALUABLE
CONSIDERATION OR FOR NOTHING?

(2)IF NOT, MUST VALUE-ADDED TAX BE LEVIED ON THE PRODUCT ' S VALUE
INCLUSIVE OF ALL TAXES IN THE STATE OF EXPORTATION , LESS THE RESIDUAL
PORTION OF THE VALUE-ADDED TAX STILL CONTAINED IN THE PRODUCT ' S VALUE AT
THE TIME OF IMPORTATION , OR IS THE TAXABLE AMOUNT TO BE THE TAX-FREE VALUE
OF A SIMILAR PRODUCT IN THE STATE OF IMPORTATION?

(3) MAY THE PORTION OF VALUE-ADDED TAX DUE TO THE STATE OF IMPORTATION BE
CALCULATED BY MEANS OF A DIFFERENTIAL RATE ( THE RATE CHARGED IN THE STATE
OF IMPORTATION LESS THE RATE CHARGED IN THE STATE OF EXPORTATION ) APPLIED
TO A TAX-FREE VALUE WHICH WILL BE DETERMINED ON THE BASIS OF THE ANSWER TO
THE ALTERNATIVE SET OUT IN QUESTION 2? IF NOT , MUST THE RESIDUAL PORTION OF
THE VALUE-ADDED TAX PAID IN THE MEMBER STATE OF EXPORTATION WHICH IS STILL
CONTAINED IN THE PRODUCT ' S VALUE AT THE TIME OF IMPORTATION BE SET OFF
AGAINST THE AMOUNT OF VALUE-ADDED TAX CHARGED ON IMPORTATION? OR MUST
THAT RESIDUAL PORTION BE REIMBURSED BY THE MEMBER STATE OF EXPORTATION?

4 OBSERVATIONS WERE SUBMITTED BY THE PLAINTIFF IN THE MAIN PROCEEDINGS ,
THE NETHERLANDS GOVERNMENT AND THE COMMISSION . THE FRENCH GOVERNMENT
WAS REPRESENTED AT THE HEARING .



5 THE FIRST QUESTION BEGINS BY SETTING OUT THE COURT 'S DECISION IN ITS
JUDGMENT OF 5 MAY 1982 ( CASE 15/81 GASTON SCHUL V INSPECTEUR DER
INVOERRECHTEN EN ACCIJNZEN (1982 ) ECR 1409 ) TO THE EFFECT THAT ARTICLE 95
OF THE TREATY PROHIBITS MEMBER STATES FROM IMPOSING VALUE-ADDED TAX ON
THE IMPORTATION OF PRODUCTS FROM OTHER MEMBER STATES SUPPLIED BY A
PRIVATE PERSON WHERE NO SUCH TAX IS LEVIED ON THE SUPPLY OF SIMILAR
PRODUCTS BY A PRIVATE PERSON WITHIN THE TERRITORY OF THE MEMBER STATE OF
IMPORTATION , TO THE EXTENT TO WHICH THE RESIDUAL PART OF THE VALUE-ADDED
TAX PAID IN THE MEMBER STATE OF EXPORTATION AND STILL CONTAINED IN THE
VALUE OF THE PRODUCT WHEN IT IS IMPORTED IS NOT TAKEN INTO ACCOUNT . THE
QUESTION SEEKS TO ASCERTAIN WHETHER , IN APPLYING THAT RULE , A DISTINCTION
MUST BE MADE ACCORDING TO WHETHER OR NOT THE TRANSACTION IS EFFECTED
FOR VALUABLE CONSIDERATION .

6 THE PLAINTIFF IN THE MAIN PROCEEDINGS , THE NETHERLANDS GOVERNMENT AND
THE COMMISSION CONSIDER THAT SUCH A DISTINCTION SHOULD NOT BE MADE . ON
THE OTHER HAND , THE FRENCH GOVERNMENT CONSIDERS THAT AN IMPORTER OF
GOODS TRANSFERRED WITHOUT CONSIDERATION IS NOT ENTITLED TO DEDUCT THE
VAT PAID IN THE MEMBER STATE OF EXPORTATION AND TO WHICH THE GOODS ARE
STILL LIABLE IF THE IMPORTER DID NOT PERSONALLY PAY THAT TAX WHEN HE
ACQUIRED THE GOODS .

7 IT MUST BE OBSERVED , FIRST , THAT ACCORDING TO ARTICLE 2 (2 ) OF THE SIXTH
DIRECTIVE ' THE IMPORTATION OF GOODS ' IS SUBJECT TO VAT , AND THAT ACCORDING
TO ARTICLE 7 OF THE DIRECTIVE ' IMPORTATION OF GOODS ' MEANS THE ENTRY OF
GOODS INTO THE TERRITORY OF THE COUNTRY . IN THE AFOREMENTIONED JUDGMENT
OF 5 MAY 1982 , THE COURT CONCLUDED FROM THE FOREGOING THAT AS REGARDS
IMPORTS , THE CHARGEABLE EVENT IS CONSTITUTED BY THE MERE ENTRY OF THE
GOODS INTO THE TERRITORY OF THE MEMBER STATE CONCERNED ' WHETHER OR NOT
THERE IS A TRANSACTION AND IRRESPECTIVE OF WHETHER THE TRANSACTION IS
CARRIED OUT FOR VALUABLE CONSIDERATION OR FREE OF CHARGE .

8 IT MUST ALSO BE OBSERVED THAT SECOND-HAND GOODS IMPORTED BY A PRIVATE
PERSON AND WHICH THAT PERSON OBTAINED AS A GIFT ARE NECESSARILY SUBJECT ,
AS ARE GOODS IMPORTED BY A PRIVATE PERSON IN THE CONTEXT OF A SALE OR
OTHER TRANSACTION FOR VALUABLE CONSIDERATION , TO PAYMENT OF THE VAT TO
WHICH THEY WERE LIABLE IN THE MEMBER STATE OF EXPORTATION .

9 THE REPLY TO THE FIRST QUESTION MUST THEREFORE BE THAT FOR THE
PURPOSES OF APPLYING ARTICLE 95 OF THE TREATY WHERE VALUE-ADDED TAX IS
LEVIED ON THE IMPORTATION OF GOODS BY A NON-TAXABLE PERSON , NO
DISTINCTION SHOULD BE MADE ACCORDING TO WHETHER OR NOT THE TRANSACTION
GIVING RISE TO THE IMPORTATION WAS EFFECTED FOR VALUABLE CONSIDERATION .



10 THE SECOND QUESTION CONCERNS THE WAY IN WHICH THE TAXABLE AMOUNT IS
DETERMINED . IN ITS JUDGMENT OF 21 MAY 1985 ( CASE 47/84 STAATSSECRETARIS VAN
FINANCIEN V GASTON SCHUL (1985) ECR 1491 ), THE COURT HELD THAT WHERE A
MEMBER STATE CHARGES VAT ON THE IMPORTATION , FROM ANOTHER MEMBER
STATE , OF GOODS SUPPLIED BY A PRIVATE PERSON , THE TAXABLE AMOUNT DOES
NOT INCLUDE THE VAT PAID IN THE MEMBER STATE OF EXPORTATION THAT IS STILL
CONTAINED IN THE VALUE OF THE GOODS AT THE TIME OF IMPORTATION . THE
QUESTION SEEKS TO ASCERTAIN WHETHER OR NOT THAT VALUE IS TO BE
DETERMINED ACCORDING TO THE RULES FOR ASSESSMENT APPLICABLE IN THE
MEMBER STATE OF IMPORTATION .

11 THE PLAINTIFF IN THE MAIN PROCEEDINGS , THE NETHERLANDS GOVERNMENT AND
THE COMMISSION CLAIM THAT THE VALUE AT THE TIME OF IMPORTATION SHOULD BE
FIXED ON THE BASIS OF THE RULES APPLICABLE IN THE COUNTRY OF EXPORTATION .
ACCORDING TO THE FRENCH GOVERNMENT , VAT PAYABLE ON IMPORTATION SHOULD
BE CALCULATED ON THE BASIS OF THE VALUE BEFORE TAX OF THE GOODS BEING
IMPORTED AND THAT VALUE IS THE SAME AS THE CUSTOMS VALUE DETERMINED
ACCORDING TO THE METHODS USUALLY EMPLOYED IN THE COUNTRY OF
IMPORTATION .

12 THE REPLY TO THE QUESTION IS TO BE FOUND IN THE PROVISIONS OF THE SIXTH
DIRECTIVE . ARTICLE 11 (B) (1) OF THAT DIRECTIVE STATES THAT THE TAXABLE
AMOUNT FOR THE PURPOSES OF LEVYING VAT ON THE IMPORTATION OF GOODS
WHERE NO PRICE IS PAID OR TO BE PAID BY THE IMPORTER IS THE OPEN MARKET
VALUE OF THE GOODS , WHICH IS DEFINED AS ' THE AMOUNT WHICH AN IMPORTER AT
THE MARKETING STAGE AT WHICH THE IMPORTATION TAKES PLACE WOULD HAVE TO
PAY TO A SUPPLIER AT ARMS LENGTH IN THE COUNTRY FROM WHICH THE GOODS ARE
EXPORTED AT THE TIME WHEN THE TAX BECOMES CHARGEABLE UNDER CONDITIONS
OF FAIR COMPETITION TO OBTAIN THE GOODS IN QUESTION ".

13 ARTICLE 11 (B) (2) PERMITS THE MEMBER STATES TO ADOPT AS THE TAXABLE
AMOUNT THE CUSTOMS VALUE AS DEFINED IN REGULATION NO 803/68 , WHICH HAS
BEEN REPLACED IN THE MEANTIME BY COUNCIL REGULATION NO 1224/80 OF 28 MAY
1980 ON THE VALUATION OF GOODS FOR CUSTOMS PURPOSES ( OFFICIAL JOURNAL , L
134 ,P .1). ARTICLES 2 TO 7 OF THAT REGULATION LAY DOWN THE DETAILED RULES
FOR DETERMINING THAT VALUE . ACCORDING TO ARTICLES 4 AND 5, THE PROVISIONS
RELEVANT TO THIS CASE , THE CUSTOMS VALUE WHERE NO PRICE IS PAID OR TO BE
PAID IS TO BE THE TRANSACTION VALUE OF IDENTICAL OR SIMILAR GOODS SOLD FOR
EXPORT TO THE COMMUNITY AND EXPORTED AT OR ABOUT THE SAME TIME AS THE
GOODS BEING VALUED .

14 IT FOLLOWS THAT WHERE A MEMBER STATE LEVIES VALUE-ADDED TAX ON THE
IMPORTATION FROM ANOTHER MEMBER STATE OF GOODS SUPPLIED BY A NON-
TAXABLE PERSON , THE TAXABLE AMOUNT DOES NOT INCLUDE THE AMOUNT OF VALUE-
ADDED TAX PAID IN THE EXPORTING MEMBER STATE WHICH IS STILL CONTAINED IN

THE VALUE OF THE GOODS WHEN THEY ARE IMPORTED ; THAT VALUE IS TO BE
DETERMINED ON THE BASIS OF THE RELEVANT DATA IN THE EXPORTING MEMBER
STATE .

15 THE THIRD QUESTION CONCERNS THE CALCULATION OF THE RESIDUAL PORTION
OF THE VAT PAID IN THE MEMBER STATE OF EXPORTATION WHICH IS STILL CONTAINED
IN THE VALUE OF THE GOODS AT THE TIME OF IMPORTATION .



16 WHILE THE PRESENT PROCEEDINGS WERE PENDING , A REPLY WAS GIVEN TO AN
IDENTICAL QUESTION IN THE JUDGMENT OF 21 MAY 1985 CITED ABOVE . IN THOSE
CIRCUMSTANCES , AND SINCE NO NEW ARGUMENT WAS PRESENTED TO THE COURT
ON THIS POINT , REFERENCE SHOULD BE MADE TO THAT REPLY .

17 THE REPLY TO THE THIRD QUESTION SHOULD THEREFORE BE THAT THE AMOUNT
OF THE VALUE-ADDED TAX PAID IN THE EXPORTING MEMBER STATE WHICH IS STILL
CONTAINED IN THE VALUE OF THE GOODS WHEN THEY ARE IMPORTED IS EQUAL :

(A) TO THE AMOUNT OF VALUE-ADDED TAX ACTUALLY PAID IN THE EXPORTING
MEMBER STATE LESS A PERCENTAGE REPRESENTING THE PROPORTION BY WHICH
THE GOODS HAVE DEPRECIATED , IF THE VALUE OF THE GOODS HAS DECREASED
BETWEEN THE DATE ON WHICH THE VALUE-ADDED TAX WAS LAST CHARGED IN THE
EXPORTING MEMBER STATE AND THE DATE OF IMPORTATION ;

(B) TO THE FULL AMOUNT OF VALUE-ADDED TAX ACTUALLY PAID IN THE EXPORTING
MEMBER STATE , IF THE VALUE OF THE GOODS HAS INCREASED OVER THE SAME
PERIOD .

Decision on costs

COSTS

18 THE COSTS INCURRED BY THE FRENCH AND NETHERLANDS GOVERNMENTS AND BY
THE COMMISSION OF THE EUROPEAN COMMUNITIES , WHICH SUBMITTED
OBSERVATIONS TO THE COURT , ARE NOT RECOVERABLE . AS THESE PROCEEDINGS
ARE , IN SO FAR AS THE PARTIES TO THE MAIN PROCEEDINGS ARE CONCERNED , IN
THE NATURE OF A STEP IN THE PROCEEDINGS PENDING BEFORE THE NATIONAL
COURT , THE DECISION AS TO COSTS IS A MATTER FOR THAT COURT .

Operative part

ON THOSE GROUNDS ,
THE COURT ( FIRST CHAMBER ),

IN ANSWER TO THE QUESTIONS REFERRED TO IT BY THE TRIBUNAL D ' INSTANCE DE
BORDEAUX BY A JUDGMENT OF 24 JANUARY 1985 , HEREBY RULES:

(1) FOR THE PURPOSES OF APPLYING ARTICLE 95 OF THE EEC TREATY WHERE VALUE-
ADDED TAX IS LEVIED ON THE IMPORTATION OF GOODS BY A NON-TAXABLE PERSON ,
NO DISTINCTION SHOULD BE MADE ACCORDING TO WHETHER OR NOT THE
TRANSACTION GIVING RISE TO THE IMPORTATION WAS EFFECTED FOR VALUABLE
CONSIDERATION .



(2) WHERE A MEMBER STATE LEVIES VALUE-ADDED TAX ON THE IMPORTATION FROM
ANOTHER MEMBER STATE OF GOODS SUPPLIED BY A NON-TAXABLE PERSON , THE
TAXABLE AMOUNT DOES NOT INCLUDE THE AMOUNT OF THE VALUE-ADDED TAX PAID IN
THE EXPORTING MEMBER STATE WHICH IS STILL CONTAINED IN THE VALUE OF THE
GOODS WHEN THEY ARE IMPORTED ; THAT VALUE IS TO BE DETERMINED ON THE BASIS
OF THE RELEVANT DATA IN THE EXPORTING MEMBER STATE .

(3) THE AMOUNT OF THE VALUE-ADDED TAX PAID IN THE EXPORTING MEMBER STATE
WHICH IS STILL CONTAINED IN THE VALUE OF THE GOODS WHEN THEY ARE IMPORTED
IS EQUAL :

(A) TO THE AMOUNT OF VALUE-ADDED TAX ACTUALLY PAID IN THE EXPORTING
MEMBER STATE LESS A PERCENTAGE REPRESENTING THE PROPORTION BY WHICH
THE GOODS HAVE DEPRECIATED , IF THE VALUE OF THE GOODS HAS DECREASED
BETWEEN THE DATE ON WHICH VALUE-ADDED TAX WAS LAST CHARGED IN THE
EXPORTING MEMBER STATE AND THE DATE OF IMPORTATION ;

(B) TO THE FULL AMOUNT OF VALUE-ADDED TAX ACTUALLY PAID IN THE EXPORTING
MEMBER STATE , IF THE VALUE OF THE GOODS HAS INCREASED OVER THE SAME
PERIOD .



