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LIBERAL PROFESSION - WHETHER INCLUDED

( COUNCIL DIRECTIVE 77/388/EEC, ART . 4 (1), (2) AND (5 )%

Summary

INASMUCH AS NOTARIES AND BAILIFFS, WHEN PERFORMING THEIR OFFICIAL
SERVICES, CARRY OUT INDEPENDENTLY ECONOMIC ACTIVITIES CONSISTING IN THE
SUPPLY OF SERVICES TO THIRD PARTIES, IN RETURN FOR WHICH THEY RECEIVE FEES
FOR THEIR OWN ACCOUNT, THEY MUST BE REGARDED AS TAXABLE PERSONS FOR VAT
PURPOSES, WITHIN THE MEANING OF ARTICLE 4 (1) AND (2) OF THE SIXTH DIRECTIVE
. EVEN ASSUMING THAT, IN PERFORMING THOSE SERVICES, THEY EXERCISE THE
POWERS OF A PUBLIC AUTHORITY BY VIRTUE OF THEIR

APPOINTMENT TO PUBLIC OFFICE, THEY MAY NOT ENJOY THE EXEMPTION PROVIDED
FOR IN ARTICLE 4 (5) SINCE THEY PURSUE THEIR ACTIVITIES AS MEMBERS OF A
LIBERAL PROFESSION, WITHOUT BEING PART OF THE PUBLIC ADMINISTRATION .



Parties

IN CASE 235/85

COMMISSION OF THE EUROPEAN COMMUNITIES, REPRESENTED BY ITS LEGAL
ADVISER, JOHANNES FOENS BUHL, ACTING AS AGENT, ASSISTED BY MARTEN MEES, OF
THE HAGUE BAR, WITH AN ADDRESS FOR SERVICE IN LUXEMBOURG AT THE OFFICE OF
GEORGE KREMLIS, A MEMBER OF ITS LEGAL DEPARTMENT, JEAN MONNET BUILDING,
KIRCHBERG,

APPLICANT,
\%

KINGDOM OF THE NETHERLANDS, REPRESENTED BY G . M. BORCHARDT, DEPUTY
LEGAL ADVISER TO THE MINISTRY OF FOREIGN AFFAIRS, ACTING AS AGENT, WITH AN
ADDRESS FOR SERVICE IN LUXEMBOURG AT ITS EMBASSY,

DEFENDANT,

APPLICATION FOR A DECLARATION THAT BY NOT SUBJECTING TO VALUE ADDED TAX (
VAT ) THE OFFICIAL SERVICES PERFORMED BY NOTARIES AND BAILIFFS, THE KINGDOM
OF THE NETHERLANDS HAS FAILED TO FULFIL ITS OBLIGATIONS UNDER THE SIXTH VAT
DIRECTIVE,

THE COURT

COMPOSED OF : LORD MACKENZIE STUART, PRESIDENT, C . KAKOURIS AND F .
SCHOCKWEILER ( PRESIDENTS OF CHAMBERS ), G . BOSCO, T . KOOPMANS, U .
EVERLING, R . JOLIET, J. C. MOITINHO DE ALMEIDA AND G . C . RODRIGUEZ IGLESIAS,
JUDGES,

ADVOCATE GENERAL : C.O . LENZ
REGISTRAR : D . LOUTERMAN, ADMINISTRATOR

HAVING REGARD TO THE REPORT FOR THE HEARING AND FURTHER TO THE HEARING
ON 2 DECEMBER 1986,

AFTER HEARING THE OPINION OF THE ADVOCATE GENERAL DELIVERED AT THE
SITTING ON 12 FEBRUARY 1987,

GIVES THE FOLLOWING

JUDGMENT

Grounds

1 BY AN APPLICATION LODGED AT THE COURT REGISTRY ON 30 JULY 1985, THE
COMMISSION OF THE EUROPEAN COMMUNITIES BROUGHT AN ACTION UNDER ARTICLE
169 OF THE EEC TREATY FOR A DECLARATION THAT BY NOT SUBJECTING TO THE
SYSTEM OF VALUE-ADDED TAX THE OFFICIAL SERVICES PERFORMED BY NOTARIES



AND BAILIFFS (" GERECHTSDEURWAARDERS ") AND REMUNERATED BY THE PERSONS
WHO HAVE RECOURSE TO THEM, THE KINGDOM OF THE NETHERLANDS HAS FAILED TO
FULFIL ITS OBLIGATIONS UNDER ARTICLE 2 AND ARTICLE 4 (1),(2) AND (4) OF THE
SIXTH COUNCIL DIRECTIVE ( NO 77/388/EEC ) OF 17 MAY 1977 ON THE HARMONIZATION
OF THE LAWS OF THE MEMBER STATES RELATING TO TURNOVER TAXES - COMMON
SYSTEM OF VALUE-ADDED TAX : UNIFORM BASIS OF ASSESSMENT ( OFFICIAL JOURNAL
1977, L*145, P.1; HEREINAFTER REFERRED TO AS "THE SIXTH DIRECTIVE ").

2 REFERENCE IS MADE TO THE REPORT FOR THE HEARING FOR A FULLER ACCOUNT OF
THE FACTS, THE COURSE OF THE PROCEDURE AND THE SUBMISSIONS AND
ARGUMENTS OF THE PARTIES, WHICH ARE MENTIONED OR DISCUSSED HEREINAFTER
ONLY IN SO FAR AS IS NECESSARY FOR THE REASONING OF THE COURT .

3 IT SHOULD BE POINTED OUT IN LIMINE THAT THE DISPUTE SOLELY CONCERNS THE
QUESTION WHETHER THE OFFICIAL SERVICES PERFORMED BY NOTARIES AND BAILIFFS
PURSUANT TO STATUTE ARE SUBJECT TO VALUE-ADDED TAX ( VAT ) AND THAT THE
ARGUMENT SET OUT BELOW CONCERNS ONLY THAT ASPECT OF THEIR ACTIVITIES .

THE ECONOMIC CHARACTER OF THE ACTIVITIES IN QUESTION

4 THE COMMISSION MAINTAINS THAT NOTARIES AND BAILIFFS IN THE NETHERLANDS
SHOULD BE SUBJECT TO VAT IN ACCORDANCE WITH ARTICLE 4 OF THE SIXTH
DIRECTIVE SINCE IT IS NOT DISPUTED THAT THEY CARRY OUT INDEPENDENTLY - THAT
IS TO SAY, FREE FROM ANY RELATIONSHIP OF SUBORDINATION AND ON THEIR OWN
RESPONSIBILITY IN LAW - AN ECONOMIC ACTIVITY IN THE SENSE OF A PERMANENT
ACTIVITY OF PROVIDING SERVICES FOR CONSIDERATION .

5 IN REPLY TO THAT ARGUMENT THE KINGDOM OF THE NETHERLANDS STATES THAT
NOTARIES AND BAILIFFS DO NOT CARRY OUT ACTIVITIES GOVERNED BY NORMAL
ECONOMIC LAWS BUT, IN RETURN FOR REMUNERATION FIXED BY STATUTE, PROVIDE
SERVICES WHICH INDIVIDUALS ARE REQUIRED TO USE FOR REASONS OF PUBLIC
INTEREST .

6 IN DETERMINING WHETHER NOTARIES AND BAILIFFS IN THE NETHERLANDS SHOULD
BE SUBJECT TO VAT IN RESPECT OF THE OFFICIAL SERVICES WHICH THEY PERFORM
FOR REMUNERATION, IT SHOULD BE BORNE IN MIND THAT, BY INCLUDING AMONGST
THE TAXABLE TRANSACTIONS DEFINED IN ARTICLE 2 NOT ONLY THE IMPORTATION OF
GOODS BUT ALSO THE SUPPLY OF GOODS OR SERVICES EFFECTED FOR
CONSIDERATION WITHIN THE TERRITORY OF A COUNTRY AND BY DEFINING A "TAXABLE
PERSON" IN ARTICLE 4 (1) AS ANY PERSON WHO INDEPENDENTLY CARRIES OUT AN
ECONOMIC ACTIVITY, WHATEVER THE PURPOSE OR RESULTS OF THAT ACTIVITY, THE
SIXTH DIRECTIVE ATTRIBUTES TO VAT A VERY WIDE SCOPE .

7 "ECONOMIC ACTIVITIES" ARE DEFINED IN ARTICLE 4 (2 ) AS ALL ACTIVITIES OF
PRODUCERS, TRADERS AND PERSONS SUPPLYING SERVICES, INCLUDING INTER ALIA
THE ACTIVITIES OF THE PROFESSIONS .

8 THOSE DEFINITIONS SHOW THAT THE SCOPE OF THE TERM "ECONOMIC ACTIVITIES"
IS VERY WIDE, INASMUCH AS IT COVERS ALL THE SERVICES PROVIDED BY THE LIBERAL
PROFESSIONS, AND THAT THE TERM IS OBJECTIVE IN CHARACTER, IN THE SENSE THAT
THE ACTIVITY IS CONSIDERED PER SE AND WITHOUT REGARD TO ITS PURPOSE OR
RESULTS .

9 IN VIEW OF THE WIDE DEFINITION OF THE TERM "ECONOMIC ACTIVITIES",
ENCOMPASSING ALL THE ACTIVITIES OF THE PROFESSIONS WITHOUT ANY



RESERVATION IN RESPECT OF PROFESSIONS REGULATED BY STATUTE, IT MUST BE
CONCLUDED THAT, IN SO FAR AS NOTARIES AND BAILIFFS IN THE NETHERLANDS
PROVIDE SERVICES TO PRIVATE INDIVIDUALS ON A PERMANENT BASIS AND IN RETURN
FOR REMUNERATION, THEY CARRY OUT AN ECONOMIC ACTIVITY WITHIN THE MEANING
OF THE SIXTH DIRECTIVE .

10 IN VIEW OF THE NEUTRAL CHARACTER OF THE TERM "ECONOMIC ACTIVITIES", THE
FACT THAT THE ACTIVITIES OF NOTARIES AND BAILIFFS CONSIST IN THE
PERFORMANCE OF DUTIES WHICH ARE CONFERRED AND REGULATED BY LAW IN THE
PUBLIC INTEREST IS IRRELEVANT . INDEED, ARTICLE 6 OF THE SIXTH DIRECTIVE
EXPRESSLY PROVIDES THAT CERTAIN ACTIVITIES CARRIED ON IN PURSUANCE OF THE
LAW SHALL BE SUBJECT TO THE SYSTEM OF VAT .

11 THE EXEMPTIONS FROM VAT EXPRESSLY LAID DOWN IN ARTICLE 13 OF THE SIXTH
DIRECTIVE FOR, INTER ALIA, ACTIVITIES IN THE PUBLIC INTEREST, AND THE RIGHT
ACCORDED TO THE MEMBER STATES BY ARTICLE 28 (3) (B ), IN CONJUNCTION WITH
ANNEX F, TO CONTINUE TO EXEMPT ON A TRANSITIONAL BASIS CERTAIN ACTIVITIES,
INCLUDING SERVICES SUPPLIED BY LAWYERS AND OTHER MEMBERS OF THE LIBERAL
PROFESSIONS, CLEARLY DEMONSTRATE THAT ALL SERVICES EFFECTED FOR
CONSIDERATION BY MEMBERS OF THE LIBERAL PROFESSIONS OR PROFESSIONS
CONSIDERED AS SUCH ARE IN PRINCIPLE SUBJECT TO VAT .

INDEPENDENT PURSUIT OF THE ACTIVITIES

12 EVEN IF IT WERE TO BE ACCEPTED THAT NOTARIES AND BAILIFFS CARRY OUT AN
ECONOMIC ACTIVITY, THAT ACTIVITY, ACCORDING TO THE KINGDOM OF THE
NETHERLANDS, CANNOT BE SAID TO BE ONE THAT IS CARRIED OUT INDEPENDENTLY,
SINCE THE PERSONS EXERCISING THOSE PROFESSIONS ARE APPOINTED BY THE
CROWN, ARE SUBJECT TO DISCIPLINARY CONTROL BY THE PUBLIC AUTHORITIES AND,
IN THE PERFORMANCE OF THEIR OFFICIAL SERVICES, ARE GOVERNED BY STATUTE SO
FAR AS THEIR CONDITIONS OF WORK AND REMUNERATION ARE CONCERNED .

13 THE COMMISSION SUBMITS IN REPLY THAT NOTARIES AND BAILIFFS IN THE
NETHERLANDS CARRY OUT THEIR ACTIVITIES ON THEIR OWN ACCOUNT AND ON THEIR
PERSONAL RESPONSIBLITY AND ARE NOT SUBORDINATE TO AN EMPLOYER .

14 ARTICLE 4 (4 ) EXCLUDES ALL PERSONS WHO ARE BOUND TO AN EMPLOYER BY A
CONTRACT OF EMPLOYMENT OR BY ANY OTHER LEGAL TIES CREATING THE
RELATIONSHIP OF EMPLOYER AND EMPLOYEE AS REGARDS WORKING CONDITIONS,
REMUNERATION AND EMPLOYER' S LIABILITY . NOTARIES AND BAILIFFS, HOWEVER, ARE
NOT BOUND TO THE PUBLIC AUTHORITIES AS EMPLOYEES SINCE THEY ARE NOT
INTEGRATED INTO THE PUBLIC ADMINISTRATION . THEY CARRY OUT THEIR ACTIVITIES
ON THEIR OWN ACCOUNT AND ON THEIR OWN RESPONSIBILITY; THEY ARE FREE,
SUBJECT TO CERTAIN LIMITS IMPOSED BY STATUTE, TO ARRANGE HOW THEY SHALL
PERFORM THEIR WORK AND THEY THEMSELVES RECEIVE THE EMOLUMENTS WHICH
MAKE UP THEIR INCOME . THE FACT THAT THEY ARE SUBJECT TO DISCIPLINARY
CONTROL UNDER THE SUPERVISION OF THE PUBLIC AUTHORITIES ( A SITUATION TO BE
FOUND IN OTHER REGULATED PROFESSIONS ) AND THE FACT THAT THEIR
REMUNERATION IS DETERMINED BY STATUTE ARE NOT SUFFICIENT GROUNDS FOR
REGARDING THEM AS PERSONS WHO ARE BOUND BY LEGAL TIES TO AN EMPLOYER
WITHIN THE MEANING OF ARTICLE 4 (4).

15 IT MUST THEREFORE BE CONCLUDED THAT, INASMUCH AS THEY CARRY OUT
INDEPENDENTLY ECONOMIC ACTIVITIES CONSISTING IN THE SUPPLY OF SERVICES TO
THIRD PARTIES, IN RETURN FOR WHICH THEY RECEIVE FEES FOR THEIR OWN



ACCOUNT, NOTARIES AND BAILIFFS IN THE NETHERLANDS MUST BE REGARDED AS
TAXABLE PERSONS FOR VAT PURPOSES, WITHIN THE MEANING OF ARTICLE 4 (1) AND (
2 ) OF THE SIXTH DIRECTIVE .

EXEMPTION FROM VAT FOR BODIES GOVERNED BY PUBLIC LAW

16 IN SUPPORT OF ITS CASE, THE KINGDOM OF THE NETHERLANDS FURTHER ARGUES
THAT, EVEN ASSUMING THAT THEY CARRY OUT "ECONOMIC ACTIVITIES" WITHIN THE
MEANING OF ARTICLE 4 (1) AND (2 ) OF THE SIXTH DIRECTIVE, NOTARIES AND BAILIFFS
SHOULD BE COVERED BY THE EXEMPTION LAID DOWN IN ARTICLE 4 (5) FOR BODIES
GOVERNED BY PUBLIC LAW - A STATUS WHICH, IN ITS VIEW, MUST BE ATTRIBUTED TO
THEM . ARTICLE 4 (5 ) SHOULD NOT, IN ITS VIEW, BE CONSTRUED ACCORDING TO THE
FORMAL CRITERION BASED ON THE MANNER IN WHICH THE ACTIVITIES ARE
ORGANIZED BUT BY REFERENCE TO THEIR NATURE; IN THIS REGARD, THERE IS NO
DOUBT THAT NOTARIES AND BAILIFFS PERFORM ACTS WHICH, BY THEIR NATURE, MUST
BE REGARDED AS ACTS OF THE PUBLIC AUTHORITIES .

17 THE COMMISSION ARGUES THAT THE VERY PRINCIPLE OF VAT, WHICH IS A
GENERAL, AGGREGATED TAX ON CONSUMPTION, DICTATES A RESTRICTIVE
INTERPRETATION OF ARTICLE 4 (5 ); THE EXEMPTION THEREFORE APPLIES ONLY TO
ACTS WHICH ARE PERFORMED BY BODIES GOVERNED BY PUBLIC LAW AND
CONNECTED WITH THE FUNDAMENTAL POWERS OF PUBLIC AUTHORITIES AND NOT TO
ACTIVITIES WHICH BY THEIR NATURE MAY BE CARRIED ON BY PRIVATE INDIVIDUALS
WITH A VIEW TO MAKING A PROFIT .

18 IN ORDER TO DETERMINE WHETHER NOTARIES AND BAILIFFS IN THE NETHERLANDS
SHOULD, AS FAR AS THE PROVISION OF THEIR OFFICIAL SERVICES IS CONCERNED, BE
COVERED BY THE EXEMPTION SET OUT IN ARTICLE 4 (5) OF THE SIXTH DIRECTIVE,
THAT EXEMPTION SHOULD BE PLACED IN THE GENERAL CONTEXT OF THE COMMON
SYSTEM OF VAT INTRODUCED BY THAT DIRECTIVE .

19 AS HAS BEEN STATED IN CONNECTION WITH THE EXAMINATION OF THE TERM
"ECONOMIC ACTIVITIES", THE SIXTH DIRECTIVE IS CHARACTERIZED BY ITS GENERAL
SCOPE AND BY THE FACT THAT ALL EXEMPTIONS MUST BE EXPRESSLY PROVIDED FOR
AND PRECISELY DEFINED .

20 IN THAT CONNECTION IT SHOULD BE OBSERVED THAT ARTICLE 4 (5) PROVIDES AN
EXEMPTION ONLY FOR BODIES GOVERNED BY PUBLIC LAW, AND EVEN THEN ONLY FOR
THE ACTIVITIES OR TRANSACTIONS IN WHICH THEY ENGAGE AS PUBLIC AUTHORITIES .

21 1T IS CLEAR FROM THAT PROVISION, WHEN EXAMINED IN THE LIGHT OF THE AIMS OF
THE DIRECTIVE, THAT TWO CONDITIONS MUST BE FULFILLED IN ORDER FOR THE
EXEMPTION TO APPLY; THE ACTIVITIES MUST BE CARRIED OUT BY A BODY GOVERNED
BY PUBLIC LAW AND THEY MUST BE CARRIED OUT BY THAT BODY ACTING AS A PUBLIC
AUTHORITY . THIS MEANS THAT BODIES GOVERNED BY PUBLIC LAW ARE NOT
AUTOMATICALLY EXEMPTED IN RESPECT OF ALL THE ACTIVITIES IN WHICH THEY
ENGAGE BUT ONLY IN RESPECT OF THOSE WHICH FORM PART OF THEIR SPECIFIC
DUTIES AS PUBLIC AUTHORITIES ( SEE THE JUDGMENT OF 11 JULY 1985 IN CASE 107/84
COMMISSION V FEDERAL REPUBLIC OF GERMANY ((1985)) ECR 2663 ) AND, SECONDLY,
THAT AN ACTIVITY CARRIED ON BY A PRIVATE INDIVIDUAL IS NOT EXEMPTED FROM VAT
MERELY BECAUSE IT CONSISTS IN CARRYING OUT ACTS FALLING WITHIN THE
PREROGATIVES OF THE PUBLIC AUTHORITY .

22 CONSEQUENTLY, EVEN ASSUMING THAT IN PERFORMING THEIR OFFICIAL SERVICES
NOTARIES AND BAILIFFS EXERCISE THE POWERS OF A PUBLIC AUTHORITY BY VIRTUE



OF THEIR APPOINTMENT TO PUBLIC OFFICE, IT DOES NOT FOLLOW THAT THEY MAY
ENJOY THE EXEMPTION PROVIDED FOR IN ARTICLE 4 (5). THE REASON IS THAT THEY
PURSUE THOSE ACTIVITIES, NOT IN THE FORM OF A BODY GOVERNED BY PUBLIC LAW,
SINCE THEY ARE NOT PART OF THE PUBLIC ADMINISTRATION, BUT IN THE FORM OF AN
INDEPENDENT ECONOMIC ACTIVITY CARRIED OUT IN THE EXERCISE OF A LIBERAL
PROFESSION .

23 IT MUST THEREFORE BE CONCLUDED THAT, BY NOT SUBJECTING TO THE SYSTEM
OF VAT THE OFFICIAL SERVICES PERFORMED BY NOTARIES AND BAILIFFS AND
REMUNERATED BY THE PERSONS HAVING RECOURSE TO THEM, THE KINGDOM OF THE
NETHERLANDS HAS FAILED TO FULFIL ITS OBLIGATIONS UNDER ARTICLE 2 AND
ARTICLE 4 (1), (2), AND (4) OF THE SIXTH DIRECTIVE .

Decision on costs

COSTS

24 UNDER ARTICLE 69 (2 ) OF THE RULES OF PROCEDURE THE UNSUCCESSFUL PARTY
MUST BE ORDERED TO PAY THE COSTS . SINCE THE KINGDOM OF THE NETHERLANDS
HAS FAILED IN ITS SUBMISSIONS, IT SHOULD BE ORDERED TO PAY THE COSTS .

Operative part

ON THOSE GROUNDS,
THE COURT
HEREBY :

(1) DECLARES THAT, BY NOT SUBJECTING TO THE SYSTEM OF VAT THE OFFICIAL
SERVICES PERFORMED BY NOTARIES AND BAILIFFS, THE KINGDOM OF THE
NETHERLANDS HAS FAILED TO FULFIL ITS OBLIGATIONS UNDER ARTICLE 2 AND
ARTICLE 4 (1),(2)AND (4) OF COUNCIL DIRECTIVE 77/388/EEC OF 17 MAY 1977 ON
THE HARMONIZATION OF THE LAWS OF THE MEMBER STATES RELATING TO TURNOVER
TAXES - COMMON SYSTEM OF VALUE-ADDED TAX : UNIFORM BASIS OF ASSESSMENT;

(2 ) ORDERS THE KINGDOM OF THE NETHERLANDS TO PAY THE COSTS .



