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Summary

A MEMBER STATE HAS NOT TAKEN THE NECESSARY MEASURES TO COMPLY WITH A
JUDGMENT OF THE COURT FINDING IT TO BE IN BREACH OF ITS OBLIGATIONS FOR
HAVING LAID DOWN, IN BREACH OF A COMMUNITY DIRECTIVE, A MINIMUM TAXABLE
AMOUNT EQUAL TO THE LIST PRICE FOR THE PURPOSES OF VAT ON SALES OF NEW
CARS IF, WHILST

ABOLISHING THE SAID MINIMUM TAXABLE AMOUNT, IT ADJUSTS AN EXISTING
REGISTRATION TAX IN SUCH A WAY THAT BY THE COMBINED EFFECT OF VAT AND THAT
TAX, WHICH ONLY APPEARS TO BE A SEPARATE TAX, THE TOTAL AMOUNT OF TAX
LEVIED REMAINS THE SAME .



Parties

IN CASE 391/85

COMMISSION OF THE EUROPEAN COMMUNITIES, REPRESENTED BY H . ETIENNE,
PRINCIPAL LEGAL ADVISER, ACTING AS AGENT, WITH AN ADDRESS FOR SERVICE IN
LUXEMBOURG AT THE OFFICE OF G . KREMLIS, A MEMBER OF ITS LEGAL DEPARTMENT,
JEAN MONNET BUILDING, KIRCHBERG,

APPLICANT,
\%

KINGDOM OF BELGIUM, REPRESENTED BY THE MINISTER FOR FOREIGN AFFAIRS,
APPEARING THROUGH R . HOEBAER, DIRECTOR AT THE MINISTRY OF FOREIGN
AFFAIRS, FOREIGN TRADE AND COOPERATION WITH DEVELOPING COUNTRIES, AND BY
J . DUSSART, GENERAL

INSPECTOR AT THE MINISTRY OF FINANCE, BOTH ACTING AS AGENTS, ASSISTED BY G .
VAN HECKE AND K . LENAERTS, OF THE BRUSSELS BAR, WITH AN ADDRESS FOR
SERVICE IN LUXEMBOURG AT THE BELGIAN EMBASSY, RESIDENCE CHAMPAGNE, 4 RUE
DES GIRONDINS,

DEFENDANT,

APPLICATION FOR A DECLARATION THAT BY RETAINING IN PRACTICE, UNDER ITS LAW
OF 31 JULY 1984 AMENDING THE CODE ON TAXES EQUIVALENT TO STAMP DUTIES, THE
CATALOGUE PRICE AS THE BASIS FOR THE TAXATION OF NEW SALOON CARS AND
ESTATE CARS, THE KINGDOM OF BELGIUM HAS FAILED TO TAKE THE MEASURES
NECESSARY TO COMPLY WITH THE JUDGMENT DELIVERED BY THE COURT OF JUSTICE
ON 10 APRIL 1984 (((1984)) ECR 1861 ), IN WHICH THE COURT DECLARED THAT
PRACTICE TO BE CONTRARY TO THE SIXTH COUNCIL DIRECTIVE ( 77/388/EEC ) OF 17
MAY 1977 ON THE HARMONIZATION OF THE LAWS OF THE MEMBER STATES RELATING
TO TURNOVER TAXES - COMMON SYSTEM OF VALUE-ADDED TAX : UNIFORM BASIS OF
ASSESSMENT ( OFFICIAL JOURNAL L 145,P . 1),

THE COURT

COMPOSED OF : G . BOSCO, PRESIDENT OF CHAMBER, ACTING AS PRESIDENT, O . DUE (
PRESIDENT OF CHAMBER ), T. KOOPMANS, K. BAHLMANN, R . JOLIET, T. F. O' HIGGINS
AND F . SCHOCKWEILER, JUDGES,

ADVOCATE GENERAL : J . MISCHO
REGISTRAR : D . LOUTERMAN, ADMINISTRATOR

HAVING REGARD TO THE REPORT FOR THE HEARING AND FURTHER TO THE HEARING
ON 30 SEPTEMBER 1987,

AFTER HEARING THE OPINION OF THE ADVOCATE GENERAL DELIVERED AT THE
SITTING ON 22 OCTOBER 1987,



GIVES THE FOLLOWING

JUDGMENT

Grounds

1.BY AN APPLICATION LODGED AT THE COURT REGISTRY ON 29 NOVEMBER 1985, THE
COMMISSION OF THE EUROPEAN COMMUNITIES BROUGHT AN ACTION BEFORE THE
COURT UNDER ARTICLE 169 OF THE EEC TREATY FOR A DECLARATION THAT BY
RETAINING IN PRACTICE, UNDER ITS LAW OF 31 JULY 1984, THE LIST PRICE AS THE
BASIS FOR THE TAXATION OF NEW SALOON CARS AND ESTATE CARS, THE KINGDOM OF
BELGIUM HAD FAILED TO TAKE THE MEASURES NECESSARY TO COMPLY WITH THE
JUDGMENT DELIVERED BY THE COURT ON 10 APRIL 1984 IN CASE 324/82 ( COMMISSION
V KINGDOM OF BELGIUM (( 1984 )) ECR 1861 ).

2 . IN THAT JUDGMENT, THE COURT DECLARED THAT :

"BY RETAINING THE CATALOGUE PRICE AS THE BASIS FOR CHARGING VAT ON CARS, AS
A SPECIAL MEASURE DEROGATING FROM ARTICLE 11 OF THE SIXTH DIRECTIVE, WHEN
THE REQUIREMENTS LAID DOWN IN ARTICLE 27 (5) OF THE DIRECTIVE ARE NOT
FULFILLED, THE KINGDOM OF BELGIUM HAS FAILED TO FULFIL ITS OBLIGATIONS UNDER
THE EEC TREATY ."

3. IN THAT JUDGMENT THE COURT CENSURED BELGIAN RULES CONTAINED IN A ROYAL
DECREE OF 1970 LAYING DOWN FOR VAT PURPOSES A MINIMUM TAXABLE AMOUNT
FOR NEW CARS SUPPLIED WITHIN THE COUNTRY OR IMPORTED, WHICH WAS EQUAL TO
THE LIST PRICE OF THE VEHICLE IN QUESTION . IN SO DOING, THE COURT REJECTED
THE ARGUMENT PUT FORWARD BY THE KINGDOM OF BELGIUM TO THE EFFECT THAT
THE REFERENCE TO THE LIST PRICE WAS JUSTIFIED AS A MEASURE DESIGNED TO
PREVENT TAX EVASION OR AVOIDANCE .

4 . FOLLOWING THE JUDGMENT OF 10 APRIL 1984, THE KINGDOM OF BELGIUM, BY
ROYAL DECREE NO 17 OF 20 DECEMBER 1984 ( MONITEUR BELGE OF 3 JANUARY 1985, P
.9), REPEALED, WITH RETROACTIVE EFFECT FROM 10 APRIL 1984, THE
ABOVEMENTIONED DECREE OF 1970 IN SO FAR AS IT LAID DOWN THE LIST PRICE AS
THE MINIMUM TAXABLE AMOUNT . SINCE THAT DATE, VAT ON NEW MOTOR VEHICLES IS
NO LONGER CALCULATED ON THE BASIS OF THE LIST PRICE BUT, UNDER ARTICLE 26
OF THE VALUE-ADDED TAX CODE, ON THE BASIS OF THE PRICE ACTUALLY AGREED .

5. ON THE SAME DATE, THE LAW OF 31 JULY 1984 AMENDING THE CODE ON TAXES
EQUIVALENT TO STAMP DUTIES AND THE ROYAL DECREE OF 20 DECEMBER 1984
ADOPTED TO IMPLEMENT THAT LAW ( MONITEUR BELGE OF 3 JANUARY 1985, PP . 2 AND
4 RESPECTIVELY ) WERE PUBLISHED . THE PREAMBLE TO THE IMPLEMENTING DECREE
STATES THAT THE PURPOSE OF THE LAW OF 31 JULY 1984 IS TO "COMPENSATE", FROM
THE DATE ON WHICH THE ABOVEMENTIONED JUDGMENT OF THE COURT WAS
DELIVERED, FOR THE ABOLITION OF THE MINIMUM TAXABLE AMOUNT FOR VAT
PURPOSES BY LEVYING A REGISTRATION TAX AND THAT THE SAID LAW, THE
IMPLEMENTING DECREE AND ROYAL DECREE NO 17 OF 20 DECEMBER 1984 "FORM AN
INSEPARABLE WHOLE ".

6 . THOSE RULES, SUPPLEMENTARY TO THE ABOLITION OF THE MINIMUM TAXABLE
AMOUNT FOR VAT PURPOSES, SHOULD BE CONSIDERED IN THE FOLLOWING
LEGISLATIVE CONTEXT . IN DECEMBER 1977, THE KINGDOM OF BELGIUM INTRODUCED



A REGISTRATION TAX, LEVIED AT THE SAME RATE AS VAT, ON THE REGISTRATION OF
BOTH NEW AND SECOND-HAND SALOON CARS AND ESTATE CARS, THE TAXABLE
AMOUNT BEING THE NORMAL VALUE OF THE VEHICLE . HOWEVER, MOTOR VEHICLES
UPON WHICH VAT WAS PAID AT THE TIME OF PURCHASE WERE EXEMPT FROM THE
REGISTRATION TAX . FOR NEW SALOON CARS AND ESTATE CARS ( HEREINAFTER
REFERRED TO AS "NEW CARS ") THERE WAS IN FACT A FULL EXEMPTION SINCE, UNDER
THE BELGIAN VAT RULES APPLYING AT THAT TIME, THE LIST PRICE CONSTITUTED THE
MINIMUM TAXABLE AMOUNT FOR VAT PURPOSES AND THAT PRICE ALSO
CORRESPONDED TO THE NORMAL VALUE LAID DOWN BY THE RULES CONCERNING THE
REGISTRATION TAX .

7 . UNDER THE NEW 1984 RULES, THE REGISTRATION TAX WAS TO BE LEVIED ON THE
LIST PRICE IN FORCE ON THE DATE ON WHICH THE VEHICLE WAS REGISTERED .
HOWEVER, SINCE THE TAXABLE AMOUNT FOR VAT PURPOSES HAD BEEN REDUCED TO
THE ACTUAL PRICE AND WAS THEREFORE NO LONGER IDENTICAL TO THE TAXABLE
AMOUNT FOR THE PURPOSES OF THE REGISTRATION TAX, THE KINGDOM OF BELGIUM
DECIDED TO AMEND THE PROVISION CONCERNING THE EXEMPTION FROM
REGISTRATION TAX SO THAT IN FUTURE THE EXEMPTION WAS TO BE APPLICABLE ONLY
UP TO THE AMOUNT CONSTITUTING THE TAXABLE AMOUNT FOR VAT PURPOSES UPON
THE SUPPLY OR IMPORTATION OF THE VEHICLE .

8 . FINALLY, THE NEW RULES COMPRISED A TRANSITIONAL PROVISION FOR
REGISTRATIONS BETWEEN THE DATE ON WHICH THE ABOVEMENTIONED JUDGMENT
WAS DELIVERED (10 APRIL 1984 ) AND THE DATE OF PUBLICATION OF THE NEW RULES (
3 JANUARY 1985 ), UNDER WHICH THE VAT UNDULY PAID DURING THAT PERIOD WAS
AUTOMATICALLY SET OFF AGAINST THE AMOUNTS PAYABLE BY WAY OF REGISTRATION
TAX.

9. AS SOON AS IT BECAME AWARE OF THE TRAVAUX PREPARATOIRES FOR THE
BELGIAN LAW OF 31 JULY 1984, THE COMMISSION INFORMED THE KINGDOM OF
BELGIUM THAT SUCH LEGISLATION WAS NO MORE THAN A FORMAL RECASTING OF THE
OLD VAT RULES AND DID NOT THEREFORE BRING TO AN END THE INFRINGEMENT
FOUND TO EXIST BY THE COURT . SUBSEQUENTLY, IN A FORMAL NOTICE OF 27
NOVEMBER 1984, THE COMMISSION DECLARED THAT THE KINGDOM OF BELGIUM HAD
NOT ADOPTED THE MEASURES NECESSARY TO COMPLY WITH THE JUDGMENT OF THE
COURT OF 10 APRIL 1984 AS ARTICLE 171 OF THE TREATY REQUIRED IT TO DO AND
THAT CONSEQUENTLY IT HAD FAILED TO FULFIL ITS OBLIGATIONS UNDER THAT
PROVISION . FURTHERMORE, THE COMMISSION POINTED OUT IN THE NOTICE THAT, IN
SO FAR AS THE REGISTRATION TAX ON NEW CARS WAS TO BE CONSIDERED
INDEPENDENTLY, IT WAS NOT IN CONFORMITY WITH ARTICLE 33 OF THE SIXTH
DIRECTIVE WHICH, AFTER THE INTRODUCTION OF THE COMMON SYSTEM OF VALUE-
ADDED TAX, PROHIBITS THE INTRODUCTION OF ANY OTHER TAX WHICH COULD BE
CHARACTERIZED AS A TURNOVER TAX..

10 . SINCE THE BELGIAN GOVERNMENT DISAGREED WITH THE COMMISSION' S
ARGUMENT, THE COMMISSION DELIVERED A REASONED OPINION ON 20 JUNE 1985 IN
WHICH IT STATED THAT THE KINGDOM OF BELGIUM HAD NOT ADOPTED THE MEASURES
NECESSARY TO COMPLY WITH THE JUDGMENT OF THE COURT OF 10 APRIL 1984 BY
MAINTAINING IN ITS LAW OF 31 JULY 1984 WITH REGARD TO NEW CARS A PROVISION
CONTRARY TO THAT JUDGMENT AND TO THE SIXTH DIRECTIVE . SINCE THE
COMMISSION WAS NOT SATISFIED WITH THE OBSERVATIONS MADE BY THE KINGDOM
OF BELGIUM IN RESPONSE TO THE REASONED OPINION, IT BROUGHT THIS ACTION .



11 . REFERENCE IS MADE TO THE REPORT FOR THE HEARING FOR THE LEGAL
BACKGROUND TO THE CASE, THE COURSE OF THE PROCEDURE AND THE
SUBMISSIONS AND ARGUMENTS OF THE PARTIES, WHICH ARE MENTIONED OR
DISCUSSED HEREINAFTER ONLY IN SO FAR AS IS NECESSARY FOR THE REASONING OF
THE COURT .

ADMISSIBILITY

12 . THE KINGDOM OF BELGIUM CONTENDS THAT THE ACTION IS INADMISSIBLE
BECAUSE IT DOES NOT IN FACT RELATE TO THE FAILURE TO COMPLY WITH THE
JUDGMENT OF 10 APRIL 1984 AND THEREFORE TO AN INFRINGEMENT OF ARTICLE 171
OF THE EEC TREATY BUT TO A BREACH OF OBLIGATIONS QUITE DIFFERENT FROM THAT
WHICH WAS THE SUBJECT OF THE SAID JUDGMENT, NAMELY THE INFRINGEMENT OF
ARTICLE 33 OF THE SIXTH DIRECTIVE . FURTHERMORE, THE COMMISSION DID NOT
REFER TO ARTICLE 171 EITHER IN ITS REASONED OPINION OR IN ITS APPLICATION .
WITH REGARD TO THE ALLEGED INFRINGEMENT OF ARTICLE 33 OF THE SIXTH
DIRECTIVE, THE COMMISSION CANNOT ALLEGE A BREACH OF OBLIGATIONS OF THAT
KIND IN THE CONTEXT OF THE PRESENT PROCEEDINGS .

13 . THAT ARGUMENT MUST BE REJECTED . AS CAN BE SEEN FROM THE FORMAL
NOTICE, WHICH EXPRESSLY REFERS TO ARTICLE 171, AS WELL AS FROM THE
REASONED OPINION AND THE APPLICATION, WHICH REPEAT IN PART THE WORDING OF
ARTICLE 171, THE COMMISSION HAS FROM THE OUTSET CONTENDED THAT THE
KINGDOM OF BELGIUM HAS NOT ADOPTED ALL THE MEASURES NECESSARY TO
COMPLY WITH THE JUDGMENT OF 10 APRIL 1984 SO THAT THE KINGDOM OF BELGIUM
COULD NOT HAVE BEEN IN ANY DOUBT AS TO THE REAL SCOPE OF THE DISPUTE .
HOWEVER, IN SO FAR AS THE COMMISSION ALLEGES, IN THE ALTERNATIVE, THAT THE
KINGDOM OF BELGIUM HAS INFRINGED ARTICLE 33 OF THE SIXTH DIRECTIVE, IT MUST
BE ACCEPTED THAT THIS COMPLAINT CAN BE CONSIDERED IF NECESSARY ONLY
WITHIN THE FRAMEWORK OF ARTICLE 171 OF THE TREATY .

SUBSTANCE OF THE CASE

14 . THE COMMISSION MAINTAINS THAT THE MEASURES ADOPTED BY THE KINGDOM OF
BELGIUM FOLLOWING THE JUDGMENT OF 10 APRIL 1984 CANNOT BE REGARDED AS
CONSTITUTING PROPER COMPLIANCE WITH THAT JUDGMENT . THE PRACTICE OF
CALCULATING VAT ON THE BASIS OF THE LIST PRICE, WHICH THE COURT HELD TO BE
CONTRARY TO ARTICLE 11 OF THE SIXTH DIRECTIVE, HAS NOT BEEN DISCONTINUED .
THE KINGDOM OF BELGIUM HAS IN FACT MAINTAINED THE LIST PRICE AS THE TAXABLE
AMOUNT WHILST THE REGISTRATION TAX ON NEW CARS, AS PROVIDED FOR IN THE
BELGIAN LAW OF 31 JULY 1984, CONSTITUTES IN REALITY A TURNOVER TAX, ALTHOUGH
IT HAS A DIFFERENT NAME .

15 . THE KINGDOM OF BELGIUM STATES IN REPLY THAT IN THE JUDGMENT IN QUESTION
THE COURT CONFINED ITSELF TO DECIDING THE QUESTION WHETHER THE BELGIAN
LEGISLATION CONCERNING VAT ON NEW CARS WAS COMPATIBLE WITH ARTICLES 11
AND 27 (5) OF THE SIXTH DIRECTIVE . THAT LEGISLATION IS NOW ENTIRELY IN
CONFORMITY WITH THOSE PROVISIONS . ARTICLE 171 OF THE EEC TREATY MERELY
REQUIRES PROPER COMPLIANCE WITH THE PRECISE TERMS OF THE OPERATIVE PART
OF THE JUDGMENT AND THE MEMBER STATE CONCERNED CANNOT BE CENSURED FOR
AN INFRINGEMENT OF ARTICLE 171 ON THE BASIS OF AN ALLEGED NEW BREACH OF
OBLIGATIONS WHICH WAS NOT CONSIDERED IN THE FIRST JUDGMENT . THE ONLY
CHARGE MADE AGAINST THE KINGDOM OF BELGIUM IN THIS CASE IS THAT ITS
REGISTRATION TAX ON NEW CARS IS CONTRARY TO ARTICLE 33 OF THE SIXTH



DIRECTIVE, WHICH IS NOT EVEN MENTIONED IN THE JUDGMENT OF 10 APRIL 1984 .

16 . IN REGARD TO THOSE ARGUMENTS IT SHOULD FIRST BE POINTED OUT THAT
ARTICLE 171 OF THE EEC TREATY REQUIRES MEMBER STATES WHICH THE COURT HAS
FOUND TO BE IN BREACH OF AN OBLIGATION UNDER THAT TREATY "TO TAKE THE
NECESSARY MEASURES TO COMPLY WITH THE JUDGMENT OF THE COURT OF JUSTICE

17 . ALTHOUGH THE KINGDOM OF BELGIUM HAS REPEALED THE RULES LAYING DOWN
THE TAXABLE AMOUNT FOR VAT PURPOSES WHICH THE COURT DECLARED UNLAWFUL
IN ITS JUDGMENT OF 10 APRIL 1984, IT HAS AT THE SAME TIME INTRODUCED NEW
RULES REGARDING REGISTRATION TAX ON NEW CARS WITH THE AIM OF ADJUSTING
THE TAX SYSTEM IN SUCH A WAY THAT IN FACT THE SITUATION COULD REMAIN
UNALTERED .

18 . IT SHOULD BE POINTED OUT THAT THE AMENDMENTS MADE ON 3 JANUARY 1985
REGARDING THE BELGIAN REGISTRATION TAX SPECIFICALLY CONCERN THE SAME
GOODS, NAMELY NEW CARS, WHICH WERE SUBJECT TO THE TAXATION OF TURNOVER
WHICH THE COURT DECLARED UNLAWFUL IN ITS JUDGMENT OF 10 APRIL 1984, AND,
SECONDLY, THAT THE REGISTRATION TAX IS LEVIED AT THE SAME RATE AS THE
TURNOVER TAX BORNE IN THE KINGDOM OF BELGIUM BY NEW CARS WHEN SUPPLIED
OR IMPORTED . FURTHERMORE, THE TAXABLE AMOUNT IS NOT THE PRICE ACTUALLY
AGREED BUT THE LIST PRICE; PRECISELY THIS POINT WAS AT THE CORE OF THE
ABOVEMENTIONED JUDGMENT OF THE COURT .

19 . ARTICLE 3 OF THE BELGIAN LAW OF 31 JULY 1984 ESTABLISHES A DIRECT LINK
BETWEEN THAT REGISTRATION TAX AND TURNOVER TAX INASMUCH AS IT PROVIDES
THAT IF VAT WAS PAID AT THE TIME OF SUPPLY OR IMPORTATION, THE EXEMPTION
FROM REGISTRATION TAX APPLIES, UPON THE SUBSEQUENT REGISTRATION, ONLY UP
TO THE AMOUNT WHICH FORMED THE TAXABLE AMOUNT FOR VAT PURPOSES WHEN
THE VEHICLE WAS SUPPLIED OR IMPORTATED .

20 . THE EFFECT OF THAT OFFSETTING MECHANISM, AS IS EXPRESSLY INDICATED IN
THE PREAMBLE TO THE IMPLEMENTING DECREE OF 20 DECEMBER 1984, IS THAT THE
ADJUSTMENT OF THE REGISTRATION TAX ON NEW CARS "COMPENSATES FOR" THE
ABOLITION OF THE MINIMUM TAXABLE AMOUNT FOR VAT PURPOSES REQUIRED BY THE
ABOVEMENTIONED JUDGMENT OF THE COURT AND THAT THE TWO TAXES THUS "FORM
AN INSEPARABLE WHOLE ".

21 . CONSEQUENTLY, THE BELGIAN REGISTRATION TAX, AS FAR AS ITS AMOUNT OR
EVEN ITS VERY EXISTENCE IS CONCERNED, DOES NOT CONSTITUTE AN INDEPENDENT
TAX BUT DEPENDS ON THE VAT PAID ON THE SUPPLY OR IMPORTATION OF A NEW CAR

22 . THE KINGDOM OF BELGIUM DISAGREES WITH THAT DESCRIPTION OF THE TAX . IT
CONTENDS, PRINCIPALLY, THAT THE TWO TAXES IN QUESTION ARE CLEARLY DISTINCT
FROM ONE ANOTHER IN THE DEFINITION OF THE PERSON LIABLE AND THE
CHARGEABLE EVENT . AS FAR AS DOMESTIC TRANSACTIONS ARE CONCERNED, THE
PERSON LIABLE FOR VAT AT THE RETAIL STAGE IS THE TRADER WHO SUPPLIES THE
NEW CAR TO THE FINAL CONSUMER AND NOT THE LATTER . ON THE OTHER HAND, THE
REGISTRATION TAX IS PAYABLE BY THE PERSON IN WHOSE NAME THE NEW VEHICLE IS
ALLOWED TO BE DRIVEN ON THE PUBLIC HIGHWAY . THE CHARGEABLE EVENT FOR VAT
PURPOSES IS THE SUPPLY OF THE NEW CAR BY THE RETAILER TO HIS CUSTOMER
WHEREAS THE REGISTRATION TAX IS LINKED TO A DIFFERENT EVENT, NAMELY THE
ISSUE OF THE REGISTRATION CERTIFICATE CONSTITUTING AUTHORIZATION FOR THE



CAR TO BE DRIVEN ON THE PUBLIC HIGHWAY .

23 . AS REGARDS THE ARGUMENT BASED ON THE FACT THAT VAT AND THE
REGISTRATION TAX ARE PAYABLE BY DIFFERENT PERSONS, IT SHOULD FIRST BE
POINTED OUT THAT THE COURT HAS ALREADY STATED IN ITS JUDGMENTS OF 10 JULY
1985 IN CASE 16/84 COMMISSION V NETHERLANDS (( 1985 )) ECR 2366 AND IN CASE 17/84
COMMISSION V IRELAND (( 1985 )) ECR 2376 THAT THE PRINCIPLE OF THE COMMON
SYSTEM OF VALUE-ADDED TAX CONSISTS IN THE APPLICATION TO GOODS AND
SERVICES UP TO AND INCLUDING THE RETAIL STAGE OF A GENERAL TAX ON
CONSUMPTION WHICH IS EXACTLY PROPORTIONAL TO THE PRICE OF THE GOODS AND
SERVICES, IRRESPECTIVE OF THE NUMBER OF TRANSACTIONS WHICH TAKE PLACE IN
THE PRODUCTION AND DISTRIBUTION PROCESS BEFORE THE STAGE AT WHICH TAX IS
CHARGED . HOWEVER, VAT IS CHARGEABLE ON EACH TRANSACTION ONLY AFTER
DEDUCTION OF THE AMOUNT OF VAT BORNE DIRECTLY BY THE COST OF THE VARIOUS
PRICE COMPONENTS . AFTER REACHING THE FINAL CONSUMER WHO IS NOT A
TAXABLE PERSON, THE GOODS REMAIN BURDENED WITH AN AMOUNT OF VAT
PROPORTIONAL TO THE PRICE PAID BY THAT CONSUMER TO HIS SUPPLIER .

24 . THUS, ALTHOUGH IT IS TRUE THAT THE FINAL CONSUMER IS NOT THE TAXABLE
PERSON FOR THE PURPOSES OF VAT, IT IS NONE THE LESS HE ALONE WHO, AT THE
END OF THE DISTRIBUTION PROCESS, BEARS THE BURDEN OF PAYING THE AMOUNT OF
VAT PROPORTIONAL TO THE PRICE OF THE GOODS PURCHASED . IT THEREFORE
APPEARS THAT UNDER THE SYSTEM OF TAXATION APPLYING IN BELGIUM TO THE
PURCHASE OF NEW CARS IT IS THE FINAL CONSUMER WHO HAS ACQUIRED SUCH A
CAR, AND HE ALONE, WHO MUST ULTIMATELY BEAR THE BURDEN OF BOTH VAT AND
REGISTRATION TAX SO THAT THE DIFFERENCE ALLEGED TO EXIST BY THE KINGDOM OF
BELGIUM IS TO BE SEEN AS A MATTER OF A PURE FISCAL TECHNIQUE WHICH MAY
THEREFORE BE DISREGARDED . FURTHERMORE, THE KINGDOM OF BELGIUM PLAINLY
HAD THE SAME IDEA IN MIND WHEN PROVIDING, IN THE TRANSITIONAL PROVISION
CONTAINED IN THE NEW RULES, THAT THE TWO TAXES MAY BE SET OFF AGAINST ONE
ANOTHER DESPITE THAT FORMAL DIFFERENCE .

25 . WITH REGARD TO THE OTHER ARGUMENT PUT FORWARD BY THE KINGDOM OF
BELGIUM TO THE EFFECT THAT ONLY VAT IS CHARGED ON THE SUPPLY OF NEW CARS
WHEREAS REGISTRATION TAX IS LINKED TO THE MERE PLACING OF THE VEHICLE ON
THE ROAD, IT SHOULD BE OBSERVED THAT THAT ARGUMENT COULD BE ACCEPTED
ONLY IF THE TWO TAXES WERE GENUINELY INDEPENDENT OF EACH OTHER .
HOWEVER, IT HAS ALREADY BEEN ESTABLISHED THAT, OWING TO THE
AFOREMENTIONED OFFSETTING MECHANISM AND THE FACT THAT THE REGISTRATION
TAX IS CONSEQUENTLY SUPPLEMENTARY TO VAT, THE REGISTRATION TAX CANNOT BE
REGARDED AS AN INDEPENDENT TAX . ON THE CONTRARY, THE DIRECT LINK WHICH
THAT MECHANISM CREATES BETWEEN THE SUPPLY TO THE FINAL CONSUMER AND THE
SUBSEQUENT REGISTRATION OF A NEW CAR ELIMINATES THE NOTIONAL DIFFERENCE
BETWEEN THE EVENTS UPON WHICH THE TWO TAXES BECOME CHARGEABLE .

26 . CONSEQUENTLY, NEITHER THE FACT THAT IN BELGIAN LAW THE TWO TAXES ARE
PAYABLE BY DIFFERENT PERSONS NOR THE FACT THAT ONLY VAT IS FORMALLY
LINKED TO THE SUPPLY OF NEW CARS CAN ALTER THE NATURE OF THE INSEPARABLE
AND COMPLEMENTARY RELATIONSHIP EXISTING IN BELGIAN LAW BETWEEN VAT AND
REGISTRATION TAX .

27 . THE KINGDOM OF BELGIUM ALSO CONTENDS THAT ITS REGISTRATION TAX IS
JUSTIFIED BY THE DESIRE TO ELIMINATE THE RISK OF TAX EVASION THROUGH
PRACTICES WHEREBY THE SUPPLIER DECLARES A PRICE LOWER THAN THE ACTUAL



SELLING PRICE AND THE PURCHASER ACCEPTS THAT DECLARATION, THEREBY
REDUCING THE TAX WHICH HE MUST BEAR .

28 . HOWEVER, THAT ARGUMENT ONCE AGAIN DEMONSTRATES THAT IN REALITY THE
REGISTRATION TAX, LIKE THE VAT WHICH IT SUPPLEMENTS, IS GEARED TO THE
COMMERCIAL TRANSACTION CONSISTING IN THE PURCHASE OF A NEW CAR AND NOT,
AS THE KINGDOM OF BELGIUM CONTENDS, TO REGISTRATION AS A SEPARATE LEGAL
EVENT . FURTHERMORE, IN ITS JUDGMENT OF 10 APRIL 1984 THE COURT HAS ALREADY
REJECTED REFERENCE TO THE LIST PRICE AS A MEASURE DESIGNED TO AVOID TAX
EVASION OR AVOIDANCE IN THE SPHERE OF TURNOVER TAX ON THE GROUND THAT IT
IS DISPROPORTIONATE TO THE AIM IN VIEW BECAUSE IT SYSTEMATICALLY DEPARTS
FROM THE RULES LAID DOWN IN ARTICLE 11 OF THE SIXTH DIRECTIVE .

29 . IT FOLLOWS FROM THE FOREGOING THAT IT MUST BE DECLARED THAT BY
RETAINING IN PRACTICE, UNDER ITS LAW OF 31 JULY 1984, THE LIST PRICE AS THE
BASIS FOR THE TAXATION OF NEW SALOON CARS AND ESTATE CARS, THE KINGDOM OF
BELGIUM HAS FAILED TO TAKE THE MEASURES NECESSARY TO COMPLY WITH THE
JUDGMENT OF THE COURT OF 10 APRIL 1984 AND HAS FAILED TO FULFIL ITS
OBLIGATIONS UNDER THE TREATY .

Decision on costs

COSTS

30 . UNDER ARTICLE 69 (2 ) OF THE RULES OF PROCEDURE, THE UNSUCCESSFUL
PARTY IS TO BE ORDERED TO PAY THE COSTS . SINCE THE KINGDOM OF BELGIUM HAS
FAILED IN ITS SUBMISSIONS, IT MUST BE ORDERED TO PAY THE COSTS .

Operative part

ON THOSE GROUNDS,
THE COURT
HEREBY :

(1) DECLARES THAT BY RETAINING IN PRACTICE, UNDER ITS LAW OF 31 JULY 1984, THE
LIST PRICE AS THE BASIS FOR THE TAXATION OF NEW SALOON CARS AND ESTATE
CARS, THE KINGDOM OF BELGIUM HAS FAILED TO TAKE THE MEASURES NECESSARY
TO COMPLY WITH THE JUDGMENT OF THE COURT OF 10 APRIL 1984 AND HAS FAILED TO
FULFIL ITS OBLIGATIONS UNDER THE TREATY;

(2) ORDERS THE KINGDOM OF BELGIUM TO PAY THE COSTS .



