
Downloaded via the EU tax law app / web

@import url(./../../../../css/generic.css); EUR-Lex - 61986J0102 - EN 
Avis juridique important

|

61986J0102
Judgment of the Court (Sixth Chamber) of 8 March 1988. - Apple and Pear Development Council v 
Commissioners of Customs and Excise. - Reference for a preliminary ruling: House of Lords - 
United Kingdom. - Common system of value-added tax - Supply of services effected for 
consideration. - Case 102/86. 

European Court reports 1988 Page 01443

Summary
Parties
Grounds
Decision on costs
Operative part

Keywords

++++

TAX PROVISIONS - HARMONIZATION OF LAWS - TURNOVER TAXES - COMMON SYSTEM 
OF VALUE-ADDED TAX - SUPPLY OF SERVICES EFFECTED FOR CONSIDERATION - 
CONCEPT - ACTIVITIES OF A NATIONAL DEVELOPMENT BODY FOR THE FRUIT INDUSTRY 
FINANCED BY MEANS OF A CHARGE LEVIED ON GROWERS - EXCLUSION 

( COUNCIL DIRECTIVE 77/388, ART . 2 ( 1 ) ) 

Summary

THE EXERCISE BY A BODY GOVERNED BY PUBLIC LAW ENTRUSTED WITH 
DEVELOPMENT FUNCTIONS IN THE FRUIT-GROWING INDUSTRY OF ACTIVITIES 
CONCERNED WITH ADVERTISING, PROMOTION AND THE IMPROVEMENT OF PRODUCT 
QUALITY, AND THE IMPOSITION ON GROWERS OF A MANDATORY CHARGE TO FINANCE 
THOSE ACTIVITIES DO NOT CONSTITUTE "THE SUPPLY OF ... SERVICES EFFECTED FOR 
CONSIDERATION" WITHIN THE MEANING OF THE SIXTH DIRECTIVE ( 77/388/EEC ) ON THE 
HARMONIZATION OF THE LAWS OF THE MEMBER STATES RELATING TO TURNOVER 
TAXES . 

THAT CONCEPT PRESUPPOSES THE EXISTENCE OF A DIRECT LINK BETWEEN THE 
SERVICE PROVIDED AND THE CONSIDERATION RECEIVED, AND NO SUCH LINK EXISTS 
WHERE THE FUNCTIONS OF THAT BODY RELATE TO THE COMMON INTERESTS OF THE 
GROWERS, AND THE INDIVIDUAL GROWERS, FROM WHOM THE CHARGES ARE 



RECOVERABLE REGARDLESS OF WHETHER OR NOT A GIVEN SERVICE CONFERS A 
BENEFIT ON THEM, RECEIVE ONLY INDIRECTLY THE BENEFITS ACCRUING GENERALLY 
TO THE INDUSTRY AS A WHOLE . 

Parties

IN CASE 102/86 

REFERENCE TO THE COURT UNDER ARTICLE 177 OF THE EEC TREATY BY THE HOUSE 
OF LORDS FOR A PRELIMINARY RULING IN THE PROCEEDINGS PENDING BEFORE IT 
BETWEEN 

APPLE AND PEAR DEVELOPMENT COUNCIL 

AND 

COMMISSIONERS OF CUSTOMS AND EXCISE 

ON THE INTERPRETATION OF THE SIXTH COUNCIL DIRECTIVE ( 77/388/EEC ) OF 17 MAY 
1977 ON THE HARMONIZATION OF THE LAWS OF THE MEMBER STATES RELATING TO 
TURNOVER TAXES - COMMON SYSTEM OF VALUE-ADDED TAX : UNIFORM BASIS OF 
ASSESSMENT ( OFFICIAL JOURNAL 1977 L 145, P . 1 ), 

THE COURT ( SIXTH CHAMBER ) 

COMPOSED OF : O . DUE ( PRESIDENT OF THE CHAMBER ), T . KOOPMANS, K . 
BAHLMANN, C . KAKOURIS AND T.F . O' HIGGINS, JUDGES, 

ADVOCATE GENERAL : SIR GORDON SLYNN 

REGISTRAR : D . LOUTERMAN, ADMINISTRATOR 

AFTER CONSIDERING THE OBSERVATIONS SUBMITTED ON BEHALF OF : 

THE APPLE AND PEAR DEVELOPMENT COUNCIL, THE APPELLANT IN THE MAIN 
PROCEEDINGS, BY ANDREW PARK QC AND GERALD BARLING, BARRISTER, INSTRUCTED 
BY BUSS MURTON PARTNERSHIP, SOLICITORS, 

THE UNITED KINGDOM, BY H.R.L . PURSE, OF THE TREASURY SOLICITOR' S 
DEPARTMENT, ASSISTED BY J . LAWS AND R . JAY, BARRISTERS, 

THE GOVERNMENT OF THE FEDERAL REPUBLIC OF GERMANY, IN THE WRITTEN 
PROCEDURE BY MARTIN SEIDEL AND IN THE ORAL PROCEDURE BY W . KNAPP, 

THE COMMISSION OF THE EUROPEAN COMMUNITIES, BY ITS LEGAL ADVISER, 
JOHANNES FONS BUHL, 

HAVING REGARD TO THE REPORT FOR THE HEARING AND FURTHER TO THE HEARING 
ON 11 JUNE 1987, 

AFTER HEARING THE OPINION OF THE ADVOCATE GENERAL DELIVERED AT THE 
SITTING ON 28 OCTOBER 1987, 



GIVES THE FOLLOWING 

JUDGMENT 

Grounds

1 BY ORDER OF 20 MARCH 1986 WHICH WAS RECEIVED AT THE COURT ON 28 APRIL 
1986, THE HOUSE OF LORDS REFERRED TO THE COURT FOR A PRELIMINARY RULING 
UNDER ARTICLE 177 OF THE EEC TREATY A QUESTION ON THE INTERPRETATION OF 
ARTICLE 2 OF THE SIXTH COUNCIL DIRECTIVE ( 77/388/EEC ) OF 17 MAY 1977 ON THE 
HARMONIZATION OF THE LAWS OF THE MEMBER STATES RELATING TO TURNOVER 
TAXES - COMMON SYSTEM OF VALUE-ADDED TAX : UNIFORM BASIS OF ASSESSMENT ( 
OFFICIAL JOURNAL 1977 L 145, P . 1 ) ( HEREINAFTER REFERRED TO AS THE "SIXTH 
DIRECTIVE "). 

2 THE QUESTION WAS RAISED IN PROCEEDINGS BEFORE THAT COURT BETWEEN THE 
APPLE AND PEAR DEVELOPMENT COUNCIL ( HEREINAFTER REFERRED TO AS THE 
"DEVELOPMENT COUNCIL "), A BODY GOVERNED BY PUBLIC LAW, AND THE 
COMMISSIONERS OF CUSTOMS AND EXCISE ( HEREINAFTER REFERRED TO AS "THE 
COMMISSIONERS ") RELATING TO A DECISION BY THE COMMISSIONERS WHICH 
RESULTED IN THE DEVELOPMENT COUNCIL' S BEING UNABLE TO DEDUCT FOR THE 
PURPOSES OF VALUE-ADDED TAX THE INPUT TAX ON SERVICES PROVIDED TO IT IN 
CONNECTION WITH THOSE OF ITS ACTIVITIES FUNDED BY THE MANDATORY CHARGES 
IMPOSED UPON COMMERCIAL GROWERS OF APPLES AND PEARS IN ENGLAND AND 
WALES ( HEREINAFTER REFERRED TO AS "THE GROWERS "). THE DEVELOPMENT 
COUNCIL CHALLENGED THAT DECISION BEFORE THE VALUE-ADDED TAX TRIBUNAL, 
WHICH UPHELD ITS APPEAL . THEREAFTER, THE RULING OF THE TRIBUNAL WAS THE 
SUBJECT OF SUCCESSIVE APPEALS, FINALLY COMING BEFORE THE HOUSE OF LORDS . 

3 THE DEVELOPMENT COUNCIL WAS ESTABLISHED IN 1966 BY A STATUTORY 
INSTRUMENT MADE UNDER THE INDUSTRIAL ORGANIZATION AND DEVELOPMENT ACT 
1947 AT THE REQUEST OF THE GROWERS . A STATUTORY INSTRUMENT OF 6 MAY 1980 ( 
THE APPLE AND PEAR DEVELOPMENT COUNCIL ORDER 1980, SI 1980/623 ) ( 
HEREINAFTER REFERRED TO AS "THE 1980 ORDER "), AS SUBSEQUENTLY AMENDED, 
LAYS DOWN THE RULES BY WHICH THE DEVELOPMENT COUNCIL IS NOW GOVERNED . 

4 IT APPEARS FROM THE DOCUMENTS BEFORE THE COURT THAT THE DEVELOPMENT 
COUNCIL' S FUNCTIONS RELATE ESSENTIALLY TO ADVERTISING AND THE PROMOTION 
AND IMPROVEMENT OF THE QUALITY OF APPLES AND PEARS GROWN IN ENGLAND AND 
WALES . 

5 THE DEVELOPMENT COUNCIL IS AUTHORIZED UNDER THE 1980 ORDER TO IMPOSE ON 
GROWERS A MANDATORY ANNUAL CHARGE AT A RATE NOT EXCEEDING A SPECIFIED 
AMOUNT IN RESPECT OF EACH HECTARE OF LAND PLANTED WITH APPLE OR PEAR 
TREES OR, IN CERTAIN CIRCUMSTANCES, A SPECIFIED AMOUNT IN RESPECT OF EVERY 
50 APPLE OR PEAR TREES PLANTED ON A GROWER' S LAND . THE CHARGES ARE 
LEVIED TO ENABLE THE DEVELOPMENT COUNCIL TO MEET THE EXPENSES INCURRED 
OR TO BE INCURRED BY IT IN THE EXERCISE OF ITS FUNCTIONS . 

6 CONSIDERING THAT THE DISPUTE RAISED QUESTIONS CONCERNING THE 
INTERPRETATION OF COMMUNITY LAW, THE HOUSE OF LORDS STAYED THE 
PROCEEDINGS PENDING A PRELIMINARY RULING BY THE COURT OF JUSTICE ON THE 



FOLLOWING QUESTION : 

"DOES THE EXERCISE BY THE APPLE AND PEAR DEVELOPMENT COUNCIL OF THEIR 
FUNCTIONS PURSUANT TO ARTICLE 3 OF THE APPLE AND PEAR DEVELOPMENT 
COUNCIL ORDER 1980, SI NO 623 ( AS AMENDED BY THE APPLE AND PEAR 
DEVELOPMENT COUNCIL ( AMENDMENT ) ORDER 1980, SI NO 2001 ) AND THE 
IMPOSITION ON GROWERS PURSUANT TO ARTICLE 9 ( 1 ) OF AN ANNUAL CHARGE FOR 
THE PURPOSES OF ENABLING THE COUNCIL TO MEET ADMINISTRATIVE AND OTHER 
EXPENSES INCURRED OR TO BE INCURRED IN THE EXERCISE OF SUCH FUNCTIONS, 
CONSTITUTE 'THE SUPPLY OF ... SERVICES EFFECTED FOR CONSIDERATION' WITHIN 
THE MEANING OF ARTICLE 2 OF THE SIXTH COUNCIL DIRECTIVE OF 17 MAY 1977 ON THE 
HARMONIZATION OF THE LAWS OF THE MEMBER STATES RELATING TO TURNOVER 
TAXES?" 

7 ARTICLE 2 OF THE SIXTH DIRECTIVE PROVIDES AS FOLLOWS : 

"THE FOLLOWING SHALL BE SUBJECT TO VALUE-ADDED TAX : 

1 . THE SUPPLY OF GOODS OR SERVICES EFFECTED FOR CONSIDERATION WITHIN THE 
TERRITORY OF THE COUNTRY BY A TAXABLE PERSON ACTING AS SUCH; 

..." 

8 IT APPEARS FROM THE DOCUMENTS BEFORE THE COURT THAT THE HOUSE OF 
LORDS CONSIDERS THAT THE DEVELOPMENT COUNCIL IS A TAXABLE PERSON WITHIN 
THE MEANING OF THE SIXTH DIRECTIVE . 

9 REFERENCE IS MADE TO THE REPORT FOR THE HEARING FOR A FULLER ACCOUNT OF 
THE FACTS OF THE CASE AND OF THE OBSERVATIONS SUBMITTED TO THE COURT, 
WHICH ARE MENTIONED OR DISCUSSED HEREINAFTER ONLY IN SO FAR AS IS 
NECESSARY FOR THE REASONING OF THE COURT . 

10 IN ORDER TO REPLY TO THE QUESTION SUBMITTED BY THE NATIONAL COURT IT IS 
NECESSARY TO INTERPRET ARTICLE 2 ( 1 ) OF THE SIXTH DIRECTIVE . FOR THAT 
PURPOSE, IN VIEW OF THE LEGISLATIVE OBJECTIVE COMMON TO THE SIXTH DIRECTIVE 
AND THE SECOND COUNCIL DIRECTIVE ( 67/228/EEC ) OF 11 APRIL 1967 ON THE 
HARMONIZATION OF THE LEGISLATION OF MEMBER STATES CONCERNING TURNOVER 
TAXES - STRUCTURE AND PROCEDURES FOR APPLICATION OF THE COMMON SYSTEM 
OF VALUE-ADDED TAX ( OFFICIAL JOURNAL, ENGLISH SPECIAL EDITION 1967, P . 16 ) ( 
HEREINAFTER REFERRED TO AS "THE SECOND DIRECTIVE "), IT IS APPROPRIATE TO 
TAKE INTO ACCOUNT THE JUDGMENTS OF THE COURT CONCERNING THE SECOND 
DIRECTIVE . 

11 IT SHOULD BE NOTED THAT, IN ITS JUDGMENT OF 5 FEBRUARY 1981 ( CASE 154/80 
STAATSSECRETARIS VAN FINANCIEN V COOEPERATIEVE 
AARDAPPELENBEWAARPLAATS (( 1981 )) ECR 445 ) THE COURT RULED THAT, FOR THE 
PROVISION OF SERVICES TO BE TAXABLE WITHIN THE MEANING OF THE SECOND 
DIRECTIVE, THERE MUST BE A DIRECT LINK BETWEEN THE SERVICE PROVIDED AND 
THE CONSIDERATION RECEIVED . 



12 IT MUST THEREFORE BE STATED THAT THE CONCEPT OF THE SUPPLY OF SERVICES 
EFFECTED FOR CONSIDERATION WITHIN THE MEANING OF ARTICLE 2 ( 1 ) OF THE SIXTH 
DIRECTIVE PRESUPPOSES THE EXISTENCE OF A DIRECT LINK BETWEEN THE SERVICE 
PROVIDED AND THE CONSIDERATION RECEIVED . 

13 THE QUESTION THEN ARISES WHETHER THERE IS A DIRECT LINK BETWEEN THE 
EXERCISE OF ITS FUNCTIONS BY THE DEVELOPMENT COUNCIL AND THE MANDATORY 
CHARGES WHICH IT IMPOSES ON GROWERS . 

14 IT IS APPARENT FROM THE ORDER FOR REFERENCE THAT THE DEVELOPMENT 
COUNCIL' S FUNCTIONS RELATE TO THE COMMON INTERESTS OF THE GROWERS . IN 
SO FAR AS THE DEVELOPMENT COUNCIL IS A PROVIDER OF SERVICES, THE BENEFITS 
DERIVING FROM THOSE SERVICES ACCRUE TO THE WHOLE INDUSTRY . IF INDIVIDUAL 
APPLE AND PEAR GROWERS RECEIVE BENEFITS, THEY DERIVE THEM INDIRECTLY 
FROM THOSE ACCRUING GENERALLY TO THE INDUSTRY AS A WHOLE . IN THAT 
CONNECTION, IT MUST BE STATED THAT THE POSSIBILITY CANNOT BE RULED OUT 
THAT, IN CERTAIN CIRCUMSTANCES, ONLY APPLE GROWERS OR ELSE ONLY PEAR 
GROWERS CAN DERIVE BENEFIT FROM THE EXERCISE OF SPECIFIC ACTIVITIES BY THE 
DEVELOPMENT COUNCIL . 

15 MOREOVER, NO RELATIONSHIP EXISTS BETWEEN THE LEVEL OF THE BENEFITS 
WHICH INDIVIDUAL GROWERS OBTAIN FROM THE SERVICES PROVIDED BY THE 
DEVELOPMENT COUNCIL AND THE AMOUNT OF THE MANDATORY CHARGES WHICH 
THEY ARE OBLIGED TO PAY UNDER THE 1980 ORDER . THE CHARGES, WHICH ARE 
IMPOSED BY VIRTUE NOT OF A CONTRACTUAL BUT OF A STATUTORY OBLIGATION, ARE 
ALWAYS RECOVERABLE FROM EACH INDIVIDUAL GROWER AS A DEBT DUE TO THE 
DEVELOPMENT COUNCIL, WHETHER OR NOT A GIVEN SERVICE OF THE DEVELOPMENT 
COUNCIL CONFERS A BENEFIT UPON HIM . 

16 IT FOLLOWS THAT MANDATORY CHARGES OF THE KIND IMPOSED ON THE GROWERS 
IN THIS CASE DO NOT CONSTITUTE CONSIDERATION HAVING A DIRECT LINK WITH THE 
BENEFITS ACCRUING TO INDIVIDUAL GROWERS AS A RESULT OF THE EXERCISE OF THE 
DEVELOPMENT COUNCIL' S FUNCTIONS . IN THOSE CIRCUMSTANCES, THE EXERCISE 
OF THOSE FUNCTIONS DOES NOT THEREFORE CONSTITUTE A SUPPLY OF SERVICES 
EFFECTED FOR CONSIDERATION WITHIN THE MEANING OF ARTICLE 2 ( 1 ) OF THE SIXTH 
DIRECTIVE . 

17 IT MUST THEREFORE BE STATED IN REPLY TO THE QUESTION SUBMITTED THAT THE 
EXERCISE BY THE APPLE AND PEAR DEVELOPMENT COUNCIL OF ITS FUNCTIONS 
PURSUANT TO ARTICLE 3 OF THE APPLE AND PEAR DEVELOPMENT COUNCIL ORDER 
1980, SI NO 623 ( AS AMENDED BY THE APPLE AND PEAR DEVELOPMENT COUNCIL ( 
AMENDMENT ) ORDER 1980, SI NO 2001 ) AND THE IMPOSITION ON GROWERS 
PURSUANT TO ARTICLE 9 ( 1 ) OF AN ANNUAL CHARGE FOR THE PURPOSE OF ENABLING 
THE DEVELOPMENT COUNCIL TO MEET ADMINISTRATIVE AND OTHER EXPENSES 
INCURRED OR TO BE INCURRED IN THE EXERCISE OF SUCH FUNCTIONS DO NOT 
CONSTITUTE "THE SUPPLY OF ... SERVICES EFFECTED FOR CONSIDERATION" WITHIN 
THE MEANING OF ARTICLE 2 OF THE SIXTH COUNCIL DIRECTIVE ( 77/388/EEC ) OF 17 
MAY 1977 ON THE HARMONIZATION OF THE LAWS OF THE MEMBER STATES RELATING 
TO TURNOVER TAXES - COMMON SYSTEM OF VALUE-ADDED TAX : UNIFORM BASIS OF 
ASSESSMENT . 



Decision on costs

COSTS 

18 THE COSTS INCURRED BY THE UNITED KINGDOM, THE GOVERNMENT OF THE 
FEDERAL REPUBLIC OF GERMANY AND THE COMMISSION OF THE EUROPEAN 
COMMUNITIES, WHICH HAVE SUBMITTED OBSERVATIONS TO THE COURT, ARE NOT 
RECOVERABLE . AS THESE PROCEEDINGS ARE, IN SO FAR AS THE PARTIES TO THE 
MAIN PROCEEDINGS ARE CONCERNED, IN THE NATURE OF A STEP IN THE ACTION 
BEFORE THE NATIONAL COURT, THE DECISION ON COSTS IS A MATTER FOR THAT 
COURT . 

Operative part

ON THOSE GROUNDS, 

THE COURT ( SIXTH CHAMBER ) 

IN REPLY TO THE QUESTION SUBMITTED TO IT BY THE HOUSE OF LORDS, BY ORDER OF 
20 MARCH 1986, HEREBY RULES : 

THE EXERCISE BY THE APPLE AND PEAR DEVELOPMENT COUNCIL OF ITS FUNCTIONS 
PURSUANT TO ARTICLE 3 OF THE APPLE AND PEAR DEVELOPMENT COUNCIL ORDER 
1980, SI NO 623 ( AS AMENDED BY THE APPLE AND PEAR DEVELOPMENT COUNCIL ( 
AMENDMENT ) ORDER 1980, SI NO 2001 ) AND THE IMPOSITION ON GROWERS 
PURSUANT TO ARTICLE 9 ( 1 ) OF AN ANNUAL CHARGE FOR THE PURPOSE OF ENABLING 
THE DEVELOPMENT COUNCIL TO MEET ADMINISTRATIVE AND OTHER EXPENSES 
INCURRED OR TO BE INCURRED IN THE EXERCISE OF SUCH FUNCTIONS DO NOT 
CONSTITUTE "THE SUPPLY OF ... SERVICES EFFECTED FOR CONSIDERATION" WITHIN 
THE MEANING OF ARTICLE 2 OF THE SIXTH COUNCIL DIRECTIVE ( 77/388/EEC ) OF 17 
MAY 1977 ON THE HARMONIZATION OF THE LAWS OF THE MEMBER STATES RELATING 
TO TURNOVER TAXES - COMMON SYSTEM OF VALUE-ADDED TAX : UNIFORM BASIS OF 
ASSESSMENT . 


