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Summary

1 . ARTICLE 95 OF THE TREATY MUST BE INTERPRETED AS MEANING THAT IN THE CASE 
OF THE IMPORTATION FROM ANOTHER MEMBER STATE BY A PRIVATE INDIVIDUAL OF 
GOODS IN RESPECT OF WHICH THERE HAS NOT BEEN GRANTED EITHER TAX RELIEF ON 
EXPORTATION OR TAX EXEMPTION IN THE IMPORTING MEMBER STATE, THE VALUE-



ADDED TAX CHARGED ON IMPORTATION MUST TAKE INTO ACCOUNT THE RESIDUAL 
AMOUNT OF VALUE-ADDED TAX PAID IN THE MEMBER STATE OF EXPORTATION WHICH 
IS STILL CONTAINED IN THE VALUE OF THE GOODS AT THE TIME OF IMPORTATION, IN 
SUCH A WAY THAT THAT RESIDUAL AMOUNT IS NOT INCLUDED IN THE TAXABLE 
AMOUNT AND IS DEDUCTED FROM THE VALUE-ADDED TAX PAYABLE ON IMPORTATION . 

2 . ALTHOUGH OFFENCES CONCERNING THE PAYMENT OF VALUE-ADDED TAX ON 
IMPORTATION AND THOSE CONCERNING THE PAYMENT OF THE SAME TAX CHARGED 
ON DOMESTIC SALES OF GOODS ARE DISTINGUISHED BY DIFFERENT CIRCUMSTANCES 
WHICH CONCERN BOTH THE CONSTITUENT ELEMENTS OF THE OFFENCE AND THE 
GREATER OR LESSER EXTENT OF THE DIFFICULTY OF DISCOVERING IT AND WHICH 
MEAN THAT THE MEMBER STATES ARE NOT REQUIRED TO HAVE THE SAME SYSTEM OF 
RULES FOR THE TWO CATEGORIES OF OFFENCES, A MANIFEST DISPROPORTION IN THE 
SEVERITY OF THE PENALTIES LAID DOWN FOR THE TWO CATEGORIES OF OFFENCES IS 
NOT JUSTIFIED . SUCH A DISPROPORTION EXISTS WHERE THE PENALTY PROVIDED FOR 
IN THE CASE OF IMPORTATION INVOLVES, AS A GENERAL RULE, A TERM OF 
IMPRISONMENT AND THE CONFISCATION OF THE GOODS PURSUANT TO THE RULES 
LAID DOWN TO COMBAT SMUGGLING WHEREAS COMPARABLE PENALTIES ARE NOT 
PROVIDED FOR, OR ARE NOT GENERALLY IMPOSED, IN THE CASE OF OFFENCES 
CONCERNING THE PAYMENT OF VALUE-ADDED TAX ON DOMESTIC TRANSACTIONS . A 
SITUATION OF THAT KIND, WHICH IS CAPABLE OF JEOPARDIZING THE FREE MOVEMENT 
OF GOODS WITHIN THE COMMUNITY, IS INCOMPATIBLE WITH ARTICLE 95 OF THE EEC 
TREATY . 

Parties

IN CASE 299/86 

REFERENCE TO THE COURT UNDER ARTICLE 177 OF THE EEC TREATY BY THE CORTE D' 
APPELLO DI GENOVA ( COURT OF APPEAL, GENOA ) FOR A PRELIMINARY RULING IN THE 
CRIMINAL PROCEEDINGS PENDING BEFORE THAT COURT 

AGAINST 

RAINER DREXL 

ON THE INTERPRETATION OF ARTICLE 95 OF THE EEC TREATY, 

THE COURT ( SIXTH CHAMBER ), 

COMPOSED OF : O . DUE, PRESIDENT OF CHAMBER, T . KOOPMANS, K . BAHLMANN, C . 
KAKOURIS AND T . F . O' HIGGINS, JUDGES, 

ADVOCATE GENERAL : M . DARMON 

REGISTRAR : J . A . POMPE, DEPUTY REGISTRAR 

AFTER CONSIDERING THE OBSERVATIONS SUBMITTED ON BEHALF OF 

MR DREXL, THE APPELLANT IN THE MAIN PROCEEDINGS, BY GIUSEPPE CONTE AND 
GIUSEPPE MICHELE GIACOMINI, OF THE GENOA BAR, 

THE GOVERNMENT OF THE ITALIAN REPUBLIC, BY LUIGI FERRARI BRAVO, HEAD OF THE 
DEPARTMENT FOR CONTENTIOUS DIPLOMATIC AFFAIRS, ACTING AS AGENT, ASSISTED 



BY MARCELLO CONTI, AVVOCATO DELLO STATO, 

THE COMMISSION OF THE EUROPEAN COMMUNITIES, BY GIULIANO MARENCO AND 
JOHANNES FOENS BUHL, ACTING AS AGENTS, 

HAVING REGARD TO THE REPORT FOR THE HEARING AND FURTHER TO THE HEARING 
ON 27 OCTOBER 1987 

AFTER HEARING THE OPINION OF THE ADVOCATE GENERAL DELIVERED AT THE 
SITTING ON 8 DECEMBER 1987, 

GIVES THE FOLLOWING 

JUDGMENT 

Grounds

1 BY AN ORDER OF 12 NOVEMBER 1986, WHICH WAS RECEIVED AT THE COURT 
REGISTRY ON 1 DECEMBER 1986, THE CORTE D' APPELLO DI GENOVA REFERRED TO 
THE COURT FOR A PRELIMINARY RULING UNDER ARTICLE 177 OF THE EEC TREATY 
THREE QUESTIONS CONCERNING THE INTERPRETATION OF ARTICLE 95 OF THE 
TREATY IN ORDER TO DETERMINE THE COMPATIBILITY WITH THAT PROVISION OF THE 
ITALIAN LEGISLATION ON THE CHARGING OF VALUE-ADDED TAX ON PRODUCTS 
IMPORTED FROM ANOTHER MEMBER STATE BY PRIVATE INDIVIDUALS . 

2 THE QUESTIONS AROSE IN CRIMINAL PROCEEDINGS AGAINST RAINER DREXL, A 
GERMAN NATIONAL RESIDING IN LOANO, ITALY, WHO IS CHARGED WITH THE OFFENCE 
OF SMUGGLING OR ILLEGALLY IMPORTING A MOTOR CAR FROM THE FEDERAL 
REPUBLIC OF GERMANY BY BRINGING IT INTO ITALIAN TERRITORY AND USING IT THERE 
WITHOUT COMPLYING WITH THE PROVISIONS ON TEMPORARY IMPORTATION . 

3 IT IS APPARENT FROM THE ORDER FOR REFERENCE THAT THE DEFENDANT 
PURCHASED IN THE FEDERAL REPUBLIC OF GERMANY A SECOND-HAND VOLKSWAGEN 
GOLF MOTOR CAR REGISTERED IN THAT COUNTRY WHILST CONTINUING TO RESIDE IN 
ITALY WHERE HE WAS WORKING AS A DENTAL TECHNICIAN . 

4 THE PRETORE D' ALBENGA ( MAGISTRATE' S COURT, ALBENGA ), THE COURT OF FIRST 
INSTANCE, ASSESSED THE AMOUNT OF VALUE-ADDED TAX EVADED AT LIT 1 134 000, 
EQUAL TO 18% OF THE UNDISPUTED VALUE OF THE SECOND-HAND CAR . TAKING 
ACCOUNT OF MITIGATING CIRCUMSTANCES, THE COURT IMPOSED A SUSPENDED FINE 
OF LIT 1 600 000 ON MR DREXL AND ORDERED THE CONFISCATION OF THE CAR . 

5 ON APPEAL, THE DEFENDANT CONTENDED, AMONGST OTHER THINGS, THAT THE CAR 
HAD BEEN DULY PURCHASED AND REGISTERED IN THE FEDERAL REPUBLIC OF 
GERMANY WHERE VALUE-ADDED TAX AT THE RATE OF 13%, AMOUNTING TO DM 2 
148.57, HAD BEEN PAID . 

6 IT WAS IN THOSE CIRCUMSTANCES THAT THE CORTE D' APPELLO DI GENOVA STAYED 
THE PROCEEDINGS AND SUBMITTED TO THE COURT THE FOLLOWING QUESTIONS FOR 
A PRELIMINARY RULING : 

"1 . DO THE COMMUNITY RULES ON THE HARMONIZATION OF THE LEGISLATION OF THE 
MEMBER STATES RELATING TO TURNOVER TAX ( ARTICLE 95 OF THE EEC TREATY ) 
PROHIBIT THE MEMBER STATES FROM LEVYING VALUE-ADDED TAX ON IMPORTS FROM 



ANOTHER MEMBER STATE OF MOTOR VEHICLES PURCHASED SUBJECT TO THE 
PAYMENT OF VALUE-ADDED TAX IN THAT STATE AND REGISTERED IN THAT STATE 
WITHOUT TAKING ACCOUNT OF THE RESIDUAL VALUE-ADDED TAX PAID IN THE MEMBER 
STATE OF EXPORTATION AND STILL INCLUDED IN THE VALUE OF THE GOODS AT THE 
TIME OF THEIR IMPORTATION? 

2 . DOES THE VALUE-ADDED TAX LEVIED BY A MEMBER STATE UPON THE IMPORTATION 
OF GOODS WITHOUT TAKING INTO ACCOUNT THE RESIDUAL TAX STILL INCLUDED IN 
THE VALUE OF THE GOODS, WHERE NO SUCH TAX IS CHARGED UPON SALES OF THE 
SAME GOODS BY PRIVATE INDIVIDUALS WITHIN THAT STATE, CONSTITUTE AN INTERNAL 
TAX IN EXCESS OF THAT IMPOSED ON SIMILAR DOMESTIC PRODUCTS AND AS SUCH 
PROHIBITED UNDER ARTICLE 95 OF THE EEC TREATY? 

3 . DO THE PROVISIONS OF COMMUNITY LAW WHICH SUBJECT IMPORTS AND DOMESTIC 
SALES OF A PRODUCT TO THE SAME RATE OF TAX PRECLUDE THE APPLICATION OF 
NATIONAL RULES LAYING DOWN, IN THE EVENT OF NON-PAYMENT OF THE TAX UPON 
IMPORTATION, PENALTIES DIFFERING IN NATURE AND SEVERITY FROM THOSE 
IMPOSED FOR NON-PAYMENT OF THE TAX ON DOMESTIC TRANSACTIONS? IN 
PARTICULAR, DO THE PROVISIONS OF COMMUNITY LAW REGARDING A HARMONIZED 
TAX SYSTEM AND THE ELIMINATION OF CUSTOMS DUTIES WITHIN THE COMMUNITY, IN 
CONJUNCTION WITH THE PRINCIPLES OF PROPORTIONALITY AND NON-DISCRIMINATION 
DEVELOPED BY THE COURT OF JUSTICE, PRECLUDE THE APPLICATION OF A PROVISION 
OF NATIONAL LAW ( ARTICLE 70 OF PRESIDENTIAL DECREE NO 633 OF 26 OCTOBER 
1972 ) WHICH TREATS OFFENCES INVOLVING THE PAYMENT OF VALUE-ADDED TAX ON 
IMPORTS FROM OTHER MEMBER STATES AS SMUGGLING OFFENCES AND IMPOSES THE 
PENALTIES - INCLUDING THE CRIMINAL PENALTIES - WHICH ARE LAID DOWN IN THE 
CUSTOMS LEGISLATION IN RELATION TO CUSTOMS DUTIES AND WHICH ARE DIFFERENT 
FROM THOSE IMPOSED FOR COMPARABLE OFFENCES INVOLVING DOMESTIC SALES OF 
THE SAME GOODS ( ARTICLE 50 OF THE PRESIDENTIAL DECREE )?" 

7 REFERENCE IS MADE TO THE REPORT FOR THE HEARING FOR A FULLER ACCOUNT OF 
THE RELEVANT LEGISLATION AND THE FACTS OF THE CASE, WHICH ARE MENTIONED 
OR DISCUSSED HEREINAFTER ONLY IN SO FAR AS IS NECESSARY FOR THE REASONING 
OF THE COURT . 

8 THE FIRST TWO QUESTIONS, WHICH SHOULD BE CONSIDERED TOGETHER, CONCERN 
THE AMOUNT OF VALUE-ADDED TAX ON IMPORTATION WHICH A MEMBER STATE MAY 
IMPOSE ON AN INDIVIDUAL WHO HAS IMPORTED USED GOODS FROM ANOTHER 
MEMBER STATE . THE THIRD QUESTION CONCERNS A DIFFERENT MATTER, NAMELY 
THE PENALTIES FOR OFFENCES INVOLVING VALUE-ADDED TAX, WHICH ARE MORE 
SEVERE IN THE CASE OF IMPORTS THAN IN THE CASE OF DOMESTIC TRANSACTIONS . 

THE FIRST AND SECOND QUESTIONS 

9 IT MUST BE POINTED OUT IN THE FIRST PLACE THAT A COMMON SYSTEM OF VALUE-
ADDED TAX WAS ESTABLISHED BY COMMUNITY DIRECTIVES ON THE BASIS OF 
ARTICLES 99 AND 100 OF THE TREATY . ARTICLE 2 OF THE SIXTH COUNCIL DIRECTIVE 
OF 17 MARCH 1977 ON THE HARMONIZATION OF THE LAWS OF THE MEMBER STATES 
RELATING TO TURNOVER TAXES - COMMON SYSTEM OF VALUE-ADDED TAX : UNIFORM 
BASIS OF ASSESSMENT ( OFFICIAL JOURNAL 1977, L 145, P . 1 ) PROVIDES THAT NOT 
ONLY THE SUPPLY OF GOODS OR SERVICES EFFECTED FOR CONSIDERATION WITHIN 
THE TERRITORY OF A COUNTRY BY A TAXABLE PERSON BUT ALSO THE IMPORTATION 
OF GOODS, WHETHER BY A TAXABLE PERSON OR A PRIVATE INDIVIDUAL, ARE TO BE 
SUBJECT TO VALUE-ADDED TAX . THE IMPOSITION OF VALUE-ADDED TAX ON 
IMPORTATION IS DESIGNED, IN ORDER TO ENSURE THE NEUTRALITY OF THE COMMON 



SYSTEM WITH REGARD TO THE ORIGIN OF GOODS, TO PLACE IMPORTED PRODUCTS IN 
THE SAME POSITION AS SIMILAR DOMESTIC PRODUCTS WITH REGARD TO THE TAX 
BURDENS BORNE BY THOSE TWO CATEGORIES OF GOODS . 

10 ACCORDING TO AN ESTABLISHED BODY OF CASE-LAW OF THE COURT, THE 
IMPOSITION OF VALUE-ADDED TAX ON IMPORTATION MUST NOT CAUSE AN IMPORTED 
PRODUCT TO BE TAXED TWICE, SINCE SUCH A RESULT IS CONTRARY TO ARTICLE 95 OF 
THE TREATY . THAT PROBLEM ARISES IN PARTICULAR WHERE A PRIVATE INDIVIDUAL 
IMPORTS GOODS FROM ANOTHER MEMBER STATE WITHOUT A TAX EXEMPTION SINCE 
SUCH GOODS ALREADY ATTRACT VALUE-ADDED TAX IN THAT MEMBER STATE UNLESS 
RELIEF IS GRANTED ON EXPORTATION, AS IS DONE IF THE EXPORTER IS A TAXABLE 
PERSON . 

11 THE COURT CAME TO THE CONCLUSION THAT, IF NO TAX RELIEF IS GRANTED ON 
EXPORTATION, THE IMPORTATION OF GOODS FROM ANOTHER MEMBER STATE BY A 
PRIVATE INDIVIDUAL MAY NOT GIVE RISE TO THE LEVYING OF VALUE-ADDED TAX ON 
IMPORTATION EXCEPT TO THE EXTENT TO WHICH THE RESIDUAL PART OF THE VALUE-
ADDED TAX PAID IN THE MEMBER STATE OF EXPORTATION AND STILL CONTAINED IN 
THE VALUE OF THE PRODUCT WHEN IT IS IMPORTED IS TAKEN INTO ACCOUNT . 

12 IN ITS JUDGMENT OF 21 MARCH 1985 IN CASE 47/84 STAATSSECRETARIS VAN 
FINANCIEN V GASTON SCHUL DOUANE-EXPEDITEUR BV, (( 1985 )) ECR 1491, THE COURT 
STATED THAT IN SUCH A CASE THE AMOUNT OF VALUE-ADDED TAX PAYABLE ON 
IMPORTATION MUST BE CALCULATED BY TAKING INTO ACCOUNT THE AMOUNT OF 
VALUE-ADDED TAX PAID IN THE MEMBER STATE OF EXPORTATION WHICH IS STILL 
CONTAINED IN THE VALUE OF THE PRODUCT, IN SUCH A WAY THAT THAT AMOUNT IS 
NOT INCLUDED IN THE TAXABLE AMOUNT AND IS IN ADDITION DEDUCTED FROM THE 
VALUE-ADDED TAX PAYABLE ON IMPORTATION . 

13 IN THE LIGHT OF THE FOREGOING CONSIDERATIONS, THE ANSWER TO THE FIRST 
AND SECOND QUESTIONS SHOULD BE THAT ARTICLE 95 OF THE EEC TREATY MUST BE 
INTERPRETED AS MEANING THAT IN THE CASE OF THE IMPORTATION FROM ANOTHER 
MEMBER STATE BY A PRIVATE INDIVIDUAL OF GOODS IN RESPECT OF WHICH THERE 
HAS NOT BEEN GRANTED EITHER TAX RELIEF ON EXPORTATION OR TAX EXEMPTION IN 
THE IMPORTING MEMBER STATE, THE VALUE-ADDED TAX CHARGED ON IMPORTATION 
MUST TAKE INTO ACCOUNT THE RESIDUAL AMOUNT OF VALUE-ADDED TAX PAID IN THE 
MEMBER STATE OF EXPORTATION WHICH IS STILL CONTAINED IN THE VALUE OF THE 
GOODS AT THE TIME OF IMPORTATION, IN SUCH A WAY THAT THAT RESIDUAL AMOUNT 
IS NOT INCLUDED IN THE TAXABLE AMOUNT AND IS DEDUCTED FROM THE VALUE-
ADDED TAX PAYABLE ON IMPORTATION . 

THE THIRD QUESTION 

14 BY ITS THIRD QUESTION THE NATIONAL COURT SEEKS TO ASCERTAIN WHETHER A 
SYSTEM OF PENALTIES UNDER WHICH OFFENCES CONCERNING VALUE-ADDED TAX ON 
IMPORTATION ARE PENALIZED MORE SEVERELY THAN THOSE CONCERNING VALUE-
ADDED TAX ON DOMESTIC TRANSACTIONS IS CONTRARY TO ARTICLE 95 OF THE 
TREATY, THE PRINCIPLE OF EQUAL TREATMENT AND THE PRINCIPLE OF 
PROPORTIONALITY . 

15 IT IS APPARENT FROM THE DOCUMENTS BEFORE THE COURT THAT IN ITALIAN LAW A 
DISTINCTION IS DRAWN BETWEEN THOSE TWO CATEGORIES OF OFFENCES . IN THE 
CASE OF OFFENCES RELATING TO VALUE-ADDED TAX ON IMPORTATION, THE 
PROVISIONS OF CUSTOMS LEGISLATION ARE APPLIED, WHEREAS ANOTHER SYSTEM 
OF RULES IS APPLICABLE TO INFRINGEMENTS OF OBLIGATIONS RELATING TO THE 



PAYMENT OF VALUE-ADDED TAX ON DOMESTIC SALES OF GOODS AND ON THE 
DOMESTIC PROVISION OF SERVICES . IT IS NOT DISPUTED THAT THE PENALTIES 
PROVIDED FOR UNDER THE LATTER SYSTEM ARE GENERALLY LESS SEVERE THAN 
THOSE RESULTING FROM THE APPLICATION OF CUSTOMS LEGISLATION . 

16 IN THAT REGARD, THE ITALIAN GOVERNMENT OBSERVES IN THE FIRST PLACE THAT 
THE MEMBER STATES RETAIN EXCLUSIVE POWERS TO DETERMINE THE PENALTIES 
FOR OFFENCES AGAINST THEIR TAX LEGISLATION AND THAT THOSE POWERS ARE NOT 
RESTRICTED BY ARTICLE 95 OF THE EEC TREATY OR BY THE PRINCIPLES OF NON-
DISCRIMINATION AND PROPORTIONALITY OR AFFECTED BY THE HARMONIZATION OF 
VALUE-ADDED TAX SINCE THIS CONCERNS ONLY THE SUBSTANTIVE PROVISIONS OF 
NATIONAL LEGISLATION AND NOT CRIMINAL MATTERS . 

17 THAT ARGUMENT CANNOT BE ACCEPTED IN ITS GENERALITY . ALTHOUGH IT IS TRUE 
THAT CRIMINAL LEGISLATION AND THE LAYING DOWN OF PENALTIES, EVEN IN THE 
FIELD OF TAXATION, ARE MATTERS FOR WHICH THE MEMBER STATES ARE 
RESPONSIBLE, COMMUNITY LAW SETS CERTAIN LIMITS IN CASES WHERE NATIONAL 
LEGISLATION MAY HAVE AN IMPACT ON THE NEUTRALITY OF INTERNAL TAXATION WITH 
REGARD TO INTRA-COMMUNITY TRADE, AS REQUIRED BY ARTICLE 95 OF THE TREATY, 
AND ON THE PROPER FUNCTIONING OF THE COMMON SYSTEM OF VALUE-ADDED TAX 
LAID DOWN BY COMMUNITY DIRECTIVES . 

18 AS THE COURT HAS ALREADY HELD IN ANOTHER CONTEXT CONCERNING THE FREE 
MOVEMENT OF PERSONS, A SYSTEM OF PENALTIES SHOULD NOT HAVE THE EFFECT OF 
JEOPARDIZING THE FREEDOMS PROVIDED FOR BY THE EEC TREATY . THAT WOULD BE 
THE CASE IF A PENALTY WERE SO DISPROPORTIONATE TO THE GRAVITY OF THE 
OFFENCE THAT IT BECAME AN OBSTACLE TO THE FREEDOM GUARANTEED BY 
COMMUNITY LAW ( SEE THE JUDGMENT OF 3 JULY 1980 IN CASE 157/79 REGINA V PIECK 
(( 1980 )) ECR 2171 ). 

19 IT IS THEREFORE NECESSARY TO CONSIDER, FROM THAT POINT OF VIEW, WHETHER 
A TWIN SYSTEM OF PENALTIES FOR OFFENCES CONCERNING VALUE-ADDED TAX, SUCH 
AS THAT PROVIDED FOR BY THE ITALIAN LEGISLATION, IS COMPATIBLE WITH THE EEC 
TREATY . 

20 THE APPELLANT IN THE MAIN PROCEEDINGS CONTENDS THAT IRRESPECTIVE OF 
WHETHER THE OFFENCE OF NON-PAYMENT OF VALUE-ADDED TAX IS COMMITTED ON 
IMPORTATION OR IN DOMESTIC TRANSACTIONS IT MUST BE REGARDED AS THE SAME 
OFFENCE AND THAT, CONSEQUENTLY, THE APPLICATION OF PENALTIES OF DIFFERENT 
SEVERITY IS CONTRARY TO COMMUNITY LAW . THE COMMISSION TAKES A SIMILAR 
VIEW . IT MAINTAINS THAT NATIONAL LEGISLATION WHICH HAS THE EFFECT OF 
SYSTEMATICALLY PENALIZING THE NON-PAYMENT OF VALUE-ADDED TAX ON 
IMPORTATION WITH PENALTIES MORE SEVERE THAN THOSE IMPOSED FOR THE NON-
PAYMENT OF VALUE-ADDED TAX ON DOMESTIC SUPPLIES OF GOODS IS INCOMPATIBLE 
WITH ARTICLE 95 OF THE EEC TREATY . 

21 THE ITALIAN GOVERNMENT, HOWEVER, CONSIDERS THAT THE TWO CATEGORIES OF 
OFFENCES ARE NOT COMPARABLE EITHER FROM THE POINT OF VIEW OF THEIR 
CONSTITUENT ELEMENTS OR AS REGARDS THE PROVISIONS APPLICABLE TO THEM . 
ON THE LATTER POINT, THE ITALIAN GOVERNMENT DRAWS ATTENTION TO ARTICLE 10 ( 
3 ) OF THE SIXTH DIRECTIVE, ACCORDING TO WHICH THE PROVISIONS CONCERNING 
CUSTOMS DUTIES MAY APPLY AS REGARDS THE CHARGEABLE EVENT AND THE 
CHARGEABILITY OF VALUE-ADDED TAX ON IMPORTATION; JUSTIFICATION FOR A 
SYSTEM OF VALUE-ADDED TAX ALIGNED ON THE SYSTEM OF CUSTOMS DUTIES IS THUS 
TO BE FOUND IN THE DIRECTIVE . WITH REGARD TO THE CONSTITUENT ELEMENTS OF 



THE OFFENCE, THE ITALIAN GOVERNMENT CONTENDS THAT OFFENCES CONCERNING 
THE PAYMENT OF VALUE-ADDED TAX ON IMPORTATION CONSIST IN BRINGING GOODS 
INTO THE COUNTRY WITHOUT PAYING THE TAX, WHEREAS OFFENCES CONCERNING 
THE PAYMENT OF VALUE-ADDED TAX ON DOMESTIC TRANSACTIONS CAN BE 
COMMITTED ONLY BY TAXABLE PERSONS WHO ARE SUBJECT TO A NUMBER OF 
OBLIGATIONS RELATING TO THE KEEPING OF ACCOUNTS, INVOICING, THE SUBMISSION 
OF DECLARATIONS AND SO ON . 

22 IT MUST BE STATED IN THAT REGARD THAT THE TWO CATEGORIES OF OFFENCES IN 
QUESTION ARE DISTINGUISHED BY DIFFERENT CIRCUMSTANCES CONCERNING BOTH 
THE CONSTITUENT ELEMENTS OF THE OFFENCE AND THE GREATER OR LESSER 
EXTENT OF THE DIFFICULTY OF DISCOVERING IT . VALUE-ADDED TAX ON IMPORTATION 
IS CHARGED SIMPLY WHEN THE GOODS ACTUALLY ENTER THE TERRITORY OF THE 
MEMBER STATE CONCERNED, RATHER THAN ON A TRANSACTION . THOSE 
DIFFERENCES MEAN, IN PARTICULAR, THAT THE MEMBER STATES ARE NOT REQUIRED 
TO HAVE THE SAME SYSTEM OF RULES FOR THE TWO CATEGORIES OF OFFENCES . 

23 HOWEVER, THOSE DIFFERENCES CANNOT JUSTIFY A MANIFEST DISPROPORTION IN 
THE SEVERITY OF THE PENALTIES LAID DOWN FOR THE TWO CATEGORIES OF 
OFFENCES . SUCH A DISPROPORTION EXISTS WHERE THE PENALTY PROVIDED FOR IN 
THE CASE OF IMPORTATION INVOLVES, AS A GENERAL RULE, A TERM OF 
IMPRISONMENT AND THE CONFISCATION OF THE GOODS PURSUANT TO THE RULES 
LAID DOWN TO COMBAT SMUGGLING WHEREAS COMPARABLE PENALTIES ARE NOT 
PROVIDED FOR, OR ARE NOT GENERALLY IMPOSED, IN THE CASE OF OFFENCES 
CONCERNING THE PAYMENT OF VALUE-ADDED TAX ON DOMESTIC TRANSACTIONS . A 
SITUATION OF THAT KIND COULD IN FACT HAVE THE EFFECT OF JEOPARDIZING THE 
FREE MOVEMENT OF GOODS WITHIN THE COMMUNITY AND WOULD THUS BE 
INCOMPATIBLE WITH ARTICLE 95 OF THE TREATY . 

24 AS THE COURT STATED IN ITS JUDGMENT OF 5 MAY 1982 IN CASE 15/81 GASTON 
SCHUL DOUANE EXPEDITEUR BV V INSPECTEUR DER INVOERRECHTEN EN ACCIJNZEN, 
ROOSENDAAL (( 1982 )) ECR 1409, THE INTERPRETATION OF ARTICLE 95 MUST TAKE 
ACCOUNT OF THE OBJECTIVES OF THE TREATY AS LAID DOWN IN ARTICLES 2 AND 3, 
WHICH INCLUDE, IN THE FIRST PLACE, THE ESTABLISHMENT OF A COMMON MARKET 
INVOLVING THE ELIMINATION OF ALL OBSTACLES TO TRADE IN ORDER TO MERGE THE 
NATIONAL MARKETS INTO A SINGLE MARKET BRINGING ABOUT CONDITIONS AS CLOSE 
AS POSSIBLE TO THOSE OF A GENUINE INTERNAL MARKET . THE COURT ADDED THAT IT 
IS IMPORTANT THAT NOT ONLY TRADERS BUT ALSO PRIVATE PERSONS WHO CARRY 
OUT ECONOMIC TRANSACTIONS ACROSS NATIONAL FRONTIERS SHOULD ALSO BE 
ABLE TO ENJOY THE BENEFITS OF THAT MARKET . 

25 THE ANSWER TO THE THIRD QUESTION MUST THEREFORE BE THAT NATIONAL 
LEGISLATION WHICH PENALIZES OFFENCES CONCERNING THE PAYMENT OF VALUE-
ADDED TAX ON IMPORTATION MORE SEVERELY THAN THOSE CONCERNING THE 
PAYMENT OF VALUE-ADDED TAX ON DOMESTIC SALES OF GOODS IS INCOMPATIBLE 
WITH ARTICLE 95 OF THE TREATY IN SO FAR AS THAT DIFFERENCE IS 
DISPROPORTIONATE TO THE DISSIMILARITY BETWEEN THE TWO CATEGORIES OF 
OFFENCES . 

Decision on costs



COSTS 

26 THE COSTS INCURRED BY THE GOVERNMENT OF THE ITALIAN REPUBLIC AND BY THE 
COMMISSION OF THE EUROPEAN COMMUNITIES, WHICH HAVE SUBMITTED 
OBSERVATIONS TO THE COURT, ARE NOT RECOVERABLE . AS THESE PROCEEDINGS 
ARE, IN SO FAR AS THE PARTIES TO THE MAIN PROCEEDINGS ARE CONCERNED, IN THE 
NATURE OF A STEP IN THE PROCEEDINGS PENDING BEFORE THE NATIONAL COURT, 
THE DECISION ON COSTS IS A MATTER FOR THAT COURT . 

Operative part

ON THOSE GROUNDS, 

THE COURT ( SIXTH CHAMBER ), 

IN ANSWER TO THE QUESTIONS REFERRED TO IT BY THE CORTE D' APPELLO DI 
GENOVA, BY ORDER OF 12 NOVEMBER 1986, HEREBY RULES : 

( 1 ) ARTICLE 95 OF THE EEC TREATY MUST BE INTERPRETED AS MEANING THAT IN THE 
CASE OF THE IMPORTATION FROM ANOTHER MEMBER STATE BY A PRIVATE INDIVIDUAL 
OF GOODS IN RESPECT OF WHICH THERE HAS NOT BEEN GRANTED EITHER TAX RELIEF 
ON EXPORTATION OR TAX EXEMPTION IN THE IMPORTING MEMBER STATE, THE VALUE-
ADDED TAX CHARGED ON IMPORTATION MUST TAKE INTO ACCOUNT THE RESIDUAL 
AMOUNT OF VALUE-ADDED TAX PAID IN THE MEMBER STATE OF EXPORTATION WHICH 
IS STILL CONTAINED IN THE VALUE OF THE GOODS AT THE TIME OF IMPORTATION, IN 
SUCH A WAY THAT THAT RESIDUAL AMOUNT IS NOT INCLUDED IN THE TAXABLE 
AMOUNT AND IS DEDUCTED FROM THE VALUE-ADDED TAX PAYABLE ON IMPORTATION . 

( 2 ) NATIONAL LEGISLATION WHICH PENALIZES OFFENCES CONCERNING THE PAYMENT 
OF VALUE-ADDED TAX ON IMPORTATION MORE SEVERELY THAN THOSE CONCERNING 
THE PAYMENT OF VALUE-ADDED TAX ON DOMESTIC SALES OF GOODS IS 
INCOMPATIBLE WITH ARTICLE 95 OF THE EEC TREATY IN SO FAR AS THAT DIFFERENCE 
IS DISPROPORTIONATE TO THE DISSIMILARITY BETWEEN THE TWO CATEGORIES OF 
OFFENCES . 


