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? ?????? ????????????? ????????? ?????, ???? ????, ??? ???????? ??? ?????? 20 ??? 
??????? 2006/112/?? ??? ??????????, ??? 28?? ????????? 2006, ??????? ?? ?? ????? 
??????? ????? ????????????? ????? (?? 2006, L 347, ?. 1, ??? ????: ?????? ???? ???).
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? ?????? ???? ?????????? ??? ??????? ??????? ???????? ?????? ??? Herst s.r.o. ??? ??? 
Odvolací finan?ní ?editelství (??????????? ??????????? ???????? ??? ?????? ?????????, 
??????? ??????????, ??? ????: ?????????? ?????????) ?? ??????????? ??? ?? ?????? ??? 
Herst ??????? ??? ????? ????????????? ????? (???) ??????? ?? ??? ?????? ???????? ?? 
????? ? ??????? ???? ???????? ??? ???????? ????????? ??? ????????? ??? ??????? ????? 
??????????? ??? ???????? ????? ???? ???? ??? ??????? ??????????.

?? ?????? ???????

?? ?????? ??? ??????
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?? ????? 2 ??? ??????? ???? ??? ????????? ???? ????????? 1, ???????? ?? ??? ??, ?? ????:

«???? ??? ?????????? ?? ????????? ???????:

?)

?? ?????????? ?????? ??? ????????????????? ?? ???????? ?????? ??? ?????? ???? 
??????? ?????? ??? ?????????? ???? ???? ??? ??????? ?? ??? ???????? ????,

?)

?? ?? ???????? ?????? ?????????????? ?????????? ??????, ??? ????????????????? ??? 
?????? ???? ??????? ??????:

i)

??? ?????????? ???? ???? ??? ??????? ?? ??? ???????? ??? ???? ? ??? ?? ?????????? ???? 
???? ?????? ???????, ???? ? ??????? ????? ??????????? ???? ???? ??? ??????? ?? ??? 
???????? ??? ???? ??? ??? ?????????? ??? ????????? ??? ??? ?????? ???????????? ??? 
??????????? ??? ????? 282 ??? 292 ???? ???????? ???? ????????? ??? ?????? 33 ? ??? 
?????? 36,



[…]».
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???? ?? ????? 14, ?????????? 1, ??? ??????? ?????:

«?? “???????? ??????” ????????? ? ?????????? ??? ??????????? ?? ???????? ???????, ?? 
??????, ???????? ?????.»
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?? ????? 20, ????? ??????, ??? ?? ???? ??????? ???? ?? ????:

«??????? ?? “????????????? ???????? ??????” ? ???????? ??? ??????????? ?? ???????? 
???????, ?? ??????, ?????? ???????? ????? ??? ???????????? ? ??????????? ???? 
????????? ??? ??? ?????? ? ??? ??? ????????? ? ??? ??????? ??? ??????? ??? ?????????? 
????, ?? ?????? ????? ???? ??? ?? ?????? ????? ??? ?? ????? ????????? ? ???????? ? ? 
???????? ??? ??????.»
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?? ????? 138 ??? ????? ??????? ??????, ???? ????????? 1, ?? ????:

«?? ????? ???? ??????????? ??? ??? ???? ??? ?????????? ?????? ?? ????? ????????????? ? 
???????????? ????? ??? ??????????? ??????? ???? ???? ????? ??? ?????????? ??? ??? 
?????? ? ??? ????????? ? ??? ???? ??????? ??? ??????? ??? ?????????? ????, ?????? ?? 
?????????? ????? ????????????????? ??? ????? ?????????? ???? ???? ? ??? ?????? 
??????? ?? ?????????? ???? ???? ??? ??????? ?? ???? ??? ???????? ?? ?????? ????? 
??????????? ??? ?? ?????? ?????????? ??? ????????? ? ??? ????????? ??? ??????.»

?? ??????? ??????
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???? ?? ????? 2, ?????????? 1, ???????? a, ??? zákon ?. 235/2004 Sb., o dani z p?idané 
hodnoty (????? 235/2004 ???? ????? ????????????? ?????), ?? ????? ???? ??? ????? ??? 
??????????? ???????????? ??? ???????? ??? ?????? ?????:

«????????? ???? ???? ? ?? ???????? ?????? ????????????????? ??? ?????????? ???? ????, 
??? ??????? ???????? ??????????? ??????????????, ???????? ??????, ? ????? ?????????? 
??? ?????? ????????? ??? ?????? ??????.»
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?? ????? 13, ?????????? 1, ??? ????? ????? ????????? ?? ????:

«??? ???? ??????? ??? ???????? ?????, ?? ???????? ??? ?????? ??????? ? ?????????? ??? 
??????????? ?? ???????? ?????? ?? ????? ?? ??????.»
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?? ????? 72 ??? ?? ???? ????? ??????, ???? ????????? 1, ???????? a, ?? ????:

«? ??????????? ???? ???? ?????????? ????????? ??? ??? ??? ??? ??????? ??? ??? 



???????????? ????????? ??? ???????????? ??? ??????? ??? ??????????? ?????????????? 
??? ??? ??? ?????????????? ???????????? ????????? ?????????? ?????? ? ??????? 
????????? ??? ?????? ? ????? ??????? ????? ?? ?????? ??????.»

? ??????? ??? ?????? ????? ??? ?? ???????????? ?????????
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? Herst ????? ??????? ?? ???? ???? ??????? ??????????, ? ????? ????????????????? ???? 
????? ??? ?????? ?????????. ????? ?????? ??????????? ???? ??????? ????????? ??? ?? 
??????? ????????.
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??????? ???????, ? ??????? ?????????? ???? ?????????? ??? ? Herst, ???? ??? ?????????, 
??????, ?????? ????????? 2010 ??? ????? 2013 ???, ????????, ?????? ??????? ??? 
????????? 2013, ???? ????????, ?? ???? ??? ???? ??? ???? ??? ?????, ?? ???????? 
???????? ??? ??????? ????? ????, ??? ???????????? ??? ??? ???????, ?? ????????, ?? 
???????? ??? ?? ????????, ?? ????????? ??? ??????? ??????????.
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??? ??????? ??? ????????? ?????, ? Herst ??? ???????? ???????????? ?? ??????????, ???? 
??? ?? ??????? ????????? ??? ???????? ?????, ??????? ???? ???????? ?????????? 
??????? ?????? ??? ????????????.
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??? ?? ???????? ??? ??????? ?? ?????? ?????????? ????????? ??? ?? ?? ???? ??????? 
??????????? ??????? ??? ?????????? ????????????? ??? ?????????? ???? ??? ???? 
??????? ?????????? ??? ??? ? Herst ?????????? ?? ???????? ???? ??? ?? ????? ???? ??? 
????????????? ??? ????? 11 ??? ???????? ????????? ????? ?? ????? ???? ?????? ?????. 
?? ?? ??????, ? Herst ?????? ?? ????????? ??????? ????????? ????????, 
?????????????????? ??? ?? ???????? ????????? ??? ????????? ??? ??????? ????? 
???????????, ??? ???????? ??? ?????? ?? ???????? ???? ????????????? ?????????? ?? 
????? ???????????? ?????????????? ???? ??????? ??????????. ? Herst ??? ???????? 
?????? ??? ?? ???????? ??? ???????? ?????, ???? ?????????? ???? ?????????? ??????? ?? 
????? ????????? ??? ??????? ?????? ??? ????? ?????? ??? ??? ????? ???????? ??? ?? 
???? ????????.
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????????, ????? ????????? ???????? ?????? ??? Herst ??? ??? ???????????? ?????, 
????????, ??? ???? ??? ?????? ??? ?????????, ??? ? Herst ?? ????????? ??????? ????? ??? 
???????? ????? ???? ???????? ?? ???????? ?????????? ???? ??????? ??????????.
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? Herst ?????????? ??????? ??? ???????? ??????????? ????? ??? ?? ?????? ???????? ??? 
?????????????? ???? ??????? ?????????? ??????????? ?????????? ??????????. 
?????????, ? ?????????? ???? ??????? ??? ????????? ??? ?????????????? ?????????? 
??????
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???? ??? ?? ???? ????, ???? ????????? ?????????? ??????? ??? ?????????? ?? ??? ??? 
????? ????????????? ????????, ? ???????? ???? ?????? ?? ???????????? ?? ??? ????? ??? 
??? ?? ???? ???????.
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?? ?? ??????, ? ???? ???? ???? ??????? ??? ? ????? ??? ?????????? ???? ?????? ?????? ? 
Herst ??? ????????? ???? ??????? ??????????, ???? ??? ????? ???? ??? ????? ?????????? 
?? ??????? ???? ??? ????? ??? ????????? ???? ??? ??? ?? ???? ??????? ?? ????? ?? 
???????? ????, ?? ???? ??? ????? ??? ???? ??? ????, ???? ??????? ??????????, ??? ???? 
??????? ??? ????? ??? ??????????? ??????????????.
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???? ????????, ?? ???????? ??????????? ??????? ???????? ?????, ? ??????? ?????????? 
???? ???????? ??? Herst ?? ???????? ????????? ??? ??? ??? ??? ?? ???? ?????????? ??? 
??? ??????? ????????.
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? Herst ?????? ??????????? ????????? ???? ??? ??????????? ????? ??????? ??????? ??? 
??????????? ???????????, ?????????????? ??? ????? ??? ?????????? ??? ???????? ???? ? 
??????? ??????????, ??? ????? ??? ?? ????????? ????? ??????????????? ??? ???????? 
????????? ??? ????????? ??? ??????? ????? ??????????? ??? ?? ????? ???? ????? ????? 
?? ???????? ?????????? ????? ??????? ??? ?? ???? ?????????.
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?? ??? ????? ???????, ? ?????????? ????????? ??????? ??? ??????????? ??????? 
???????? ????? ??? ??? ??????? ?????? ??? ????? ??????? ??? ????????? 2013, ?? ??? 
?????????? ??? ? Herst ???? ??????????? ????????? ??? ?? ????? ????????? ??? ?? 
?????? ????????????, ???? ?????? ????? ?????????? ??????????? ?? ???????, ????? 
????????? ?? ??????????? ?????????. ?? ??? ??????? ???????, ? ?????????? ????????? 
????????? ??? ??????????? ??????? ???????? ????? ??? ??? ??????? ?????? ??? ????? 
??????????? 2011 ??? ??????????? 2013. ?? ??? ????? ???????, ? ?? ???? ???? 
??????????? ??? ??????????? ??????? ???????? ????? ??? ??? ??????? ?????? ??? ????? 
????????? 2010 ??? ?????????? 2011 ????? ??? ??? ??? ??????? ?????? ??? ????? ??????? 
??? ????? 2013. ??? Herst ????????? ?????????? ????? ???????? ????? ????? 145381137 
???????? ??????? (CZK) (??????? 5664520 ????) ??? ?????????? ???????? ????? 30476215 
CZK (??????? 1187450 ????).
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? Herst ?????? ???????? ???? ??? ???????? ??? ??? ?????? ????????? ??? ??????????? 
??????????? ??????? ??? ????????? ???????????, ??? Krajský soud v Praze (????????????? 
??????????? ??????, ??????? ??????????).
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??????? ??? ??????????? ????? ? Herst ??????????? ??? ?? ???????? ???? ????? ???? 
????????? ???????? ???????????? ??? ??? ????????? ?????????. ? ????? ???? ??? 



??????? ???????? ?????? ??? ??????? ?????? ????? ??? ??? ???????? ???????????, ???? 
?? ???????? ??? ?????? ? Herst ????????? ???????????? ?? ??????????. ? ??????? ???? 
??? ????????? ???????? ???? ?? ???? ?? ???????? ?????????? ??? ???????? ???? ??????? 
??????????, ???? ?? ???????? ??? ?????? ? Herst ???????? ?? ???????? ?? ???????? 
???????? ?? ??????????? ????.
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?? ?????? ?????????? ?????? ???, ???? ??????? ??? ?????? ???? ?????????, ????? 
???????? ?? ?????? ?? ???????? ???????? ???? ??? ??????????? ??? ??? ????? 
??????????, ??????????? ?? ????????????? ???? ??? ??? ???????? ?????????? ?????? ?? 
?????? ??? ???????????? ??? ????????????? ????????????? ???????? ??????. 
??????????? ??? ????? ?? ?????? ?? ????????????? ?? «???????? ??????», ???? ??? ?????? 
??? ?????? 14, ?????????? 1, ??? ??????? ???? ???, ? ????? ???? ?????? ?? ???? ?? 
?????????? ??? ?????? ???? ????????????? ??? ???????? ?? ???????? ?? ????? ??? 
????????? ?? ??????????? ??? ??????? ?? ?????? ?????.
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???? ????? ??? ??????? ???? ??????? ??? ?????? ????? ?????????, ?? ?????? ?????????? 
??????????? ??? ? ????????? ????? ???????????? ?? ??? ???? ????????? ??????? ??????? 
?????? ??? ???????????? ??????????????, ???? ??? ???????????? ??????, ??? ?? ??????? 
??? ? Herst ??? ???? ???????? ?? ?????????????? ?????????? ??????? ???? ?? 
???????????? ???????? ??? ?? ???????? ????????? ??? ????????? ??? ??????? ????? 
???????????. ????? ????? ? ????? ??? ??? ????? ? Herst ?????? ?? ????????? ???? 
????????? ???? ??????????, ??????? ??? ???????????? ??????? ????????, ???? ????? ?? 
????????? ?? ??????? ???? ????? ???? ???????, ??????????? ?? ????????? ??? ?????? 
???? ??????????? ??? ?? ??????????? ?? ???? ??? ???????? ????? ?? ???????? 
?????????? ??? ?????? ??? ???????? ???????????. ? ?????????? ????????? ??????????? 
??? ? ????????? ???????????? ???????????? ???? ??????? ???? ???????? ??????? ?????? 
???? ??? ???.
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?? ?? ???? ?????????? ?????? ???, ?????? ? Herst ??????? ??? ?????? ??? ??? ???????? 
???? ????? ???? ???????? ???’ ??? ?? ???????? ??? ????????? ????, ??? ????, ?????????, 
??? ??????? ?? ???????? ?? ??????? ???? ?? ??????, ???? ??? ?????? ??? ?????????? ??? 
???????????, ???? ??? ?? ??????? ?????? ???? ?? ????? ?? ??????? ????, ???? ?? 
???????? ????, ??????? ?? ???????? ?????????? ???? ??????? ??????????. ????????????, 
????? ?? ??????? ?????? ??????, ? Herst ??? ???????? ?? ????????? ?? ?? ???? ??????? ?? 
??????? ??????????? ??? ?????? ??? ???????? ?? ?????????? ??? ??????????? ???????.
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??? ?? ?????? ??? ???????, ?? ?????? ??????????, ???????? ??????????? ?? ?????? 
????????? ?? ???? ?? ?????????? ??????????? ?????? ??? ??? ????? ????????? ??? ??? 
????????? ??? ??? ?????? ???????? ? ??????? ??? 19?? ?????????? 2018, AREX CZ (C-
414/17, EU:C:2018:1027), ??????????, ??????, ???? ????? ?? ??????? ??????, ???? ??????? 
??????? ??? ???????, ???? ?? ????? ? Herst ???????? ??? ??????? ?? ???????? ?? ??????? 
???? ????? ???? ??????? «?? ??????», ???? ??? ?????? ??? ?????????? ??? ???????????.

27



??????????, ???? ??? ????? ??? ????????? ???????????, ???? ??????? ??? ?????? ?????, 
????? ?? ???????????? ???? ?????? ?? ??????? ???? ????????????? ?????????? ???? ?? 
???????? ??? ????????? ???? ????????? ?????? ???????. ?????????, ? Herst, ???????? 
???? ?? ?????? ?????? ??? ?? ???? ???????? ???? ?? ????????, ??? ????, ??? ??????? 
???????, ??????? ????????? ????. ???????, ? ??????? ???? ??????, ?????? ?????, ?? ????? 
??? ??????? ??? ?????????? ???????????? ??? ???????? ??????? ?????? ??? 
????????????.
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?? ?????? ?????????? ??????, ???’ ??????, ??? ????????? ????????? ?? ???? ?? ?? ?? 
??????? ??? ? ???????? ?????? ???????????????? ??? ?? ???????? ????????? ??? 
????????? ??? ??????? ????? ???????????, ??????? ?? ??? ?????? 2008/118/?? ??? 
??????????, ??? 16?? ?????????? 2008, ??????? ?? ?? ?????? ???????? ??? ??????? ????? 
??????????? ??? ??? ??? ????????? ??? ??????? 92/12/??? (?? 2009, L 9, ?. 12), ????????? 
???? ?????????????? ??? ??? ?????? ???? ??? ????? ??? ??????? ?? ?????????? ??? 
???????? ?? ???????? ???????, ?? ??????, ?? ?? ???? ?????. ???????, ?? ?????? 
?????????? ???????????? ???, ?????? ????????? ????????? ?? ???? ??? ???????? 
????????? ??? ??????? ??????????? ??????? ??? ??????? ???????? ?????? ??? 
?????????? ??? ??????, ? ????????? ??? Ústavní soud ?eské republiky (????????????? 
???????????, ??????? ??????????) ???? ????????? ??? ???????????? ???? ??? ??????? 
??????? ??????? ??? ?????? ? ????????? ???? ?????? ?? ????????? ???? ??? ?????? (?? 
???????? ???? «in dubio mitius»). ?? ??????????, ?? ?????? ?????????? ?????? ??? ? 
??????????? ??? ??? ?????? ????????? ??? ??? ????????? ??? ?????? ???? ????????? 
????????? ??? ?? ????????, ???? ??? ????? ??? ??????????? ???????????? ??? ?????? 
?????, ?? ????????????? ????? ???? ??? ??? ????? ??? ?????????? ??????? ???? ??? ??? 
????? ??? ??????? ??? ??????, ????? ?????????? ???, ?? ????????? ??? ? ???????? ? 
????? ?? ????? ??? ?? ?????????? ?? ??? ???????????? ??????? ????? ???????? ??? ??? 
?????????????, ?? ?????? ?? ??????????? ???? ?????, ???? ??? ?? ??? ???????????? ???? 
??? ??????? ???????. ?? ?????? ?????????? ?????????? ?????? ???, ??? ?? ?????? ??? ?? 
???? ?????, ?? ???????????? ??? ????????? ????? ??? ??????????? ?????? ??????????? 
?? ???????????? ???? ?????????????? ??? ???????? ??? ??????? ???????????.
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??? ??? ???????? ?????, ?? Krajský soud v Praze (???????????? ?????????? ??????), 
????????? ?? ?????????? ??? ??????? ??? ?????????? ??? ?? ???????? ??? ?????????? ?? 
???????? ???????????? ?????????:

«1)

?????? ?? ????????? ??????????? ???? ???? ???? ??? ?????? ??? ?????? 138, ?????????? 
2, ???????? ??, ??? [??????? ???? ???] ???? ??????????? ???? ????; ?? ????????? 
????????? ??????????, ?? ?????? ???????????? ???? ???? ??????????? ? ??????? ????;

2)

??? ?? ?????????? ?????? ??? ?? ????? 138, ?????????? 2, ???????? ??, ??? [??????? ???? 
???] ??????????? ?? ??????????? ???? ???? ??? ?????? ????? (????, ?? ????????? ???? 
??? ????? ? ??????? ?? ????? ????? ????????????? ?? ??????????? ?? ???), ?????? ? 
??????? ???? ?? ?????????? ??? ??? ?????? ???, ???? ? ???????? ? ? ???????? ??? ?????? 
????? ??????? ??????? ?? ??? ??????????? ????????? ??? ??????? [2008/118], ?????? ? 



???????? ?????? ? ????? ????????? ?? ?????????? ???????????? ??? ??? ?????? 
[2008/118] ?? ???????? ?? ???????? ????????????? ??? ??? ???? ??????? ??? 
??????????????? ?????????, ????? ??? ??? ??? ?????????? ?? ???????????? ????????? 
???? ?? ????? 138, ?????????? 1, ??? [??????? ???? ???], ???????????? ????? ??? 
???????????? ??? ????????? ??? ?????? ?? ???? ?????????;

3)

??? ?? ?????????? ?????? ??? ?? ????? 138, ?????????? 2, ???????? ??, ??? [??????? ???? 
???] ??? ??????????? ?? ?????????, ???? ???? ??? ?????? ?????, ???? ?? ??????? ??? ?? 
????? ???????????? ??? ???????? ????????? ??? ????????? ??? ??????? ????? 
???????????? ???????????? ??????? ??????????? ?? ?????????? ?? ???? ??? ??? 
?????????? ?????????? ??? ?????? ?????? ?? ???????????? ? ???????? ???? ??? ???? 
??????? ??? ??????????? ????????? ??? ??? ??? ???? ?? ????? 138, ?????????? 1, ??? 
[??????? ???? ???];

4)

????????? ?? “???????? ?? ???????? ???????, ?? ??????, ?? ?????” ???? ??? ?????? ??? 
[??????? ???? ???] ??? ?????????? ???? ???? ? ?????? ???????? ????? ??? ????? 
?????????? ???? ???? ????????? ??? ???????????? ?????? ???? ????????? ??? 
??????????? ??????????? (???? ????? ?????????????? ?? ????? ??? ??????, ? ???????? 
????, ? ????? ??????????? ???? ??? ? ?????? ??????????), ?????? ??? ???? ? ????? ??? 
??????? ??? ?? ?????, ???????, ???? ?? ?????? ??? ????????? ????????, ? 
????????????????? ??? ????????? ???????? ?? ????????? ?? ???????? ??? ?????? ??? ??? 
???? ??????????? ????, ????? ???? ?? ??????? ???????? ??? ????????????? ????? ????? 
???? ??? ??????????? ??? ??? ?? ?????????? ??? ????????? ??????????? ??? ??? ??????? 
??? ?????? (??’ ??????? ??? ? ?? ???????? ??? ???-??????????? ??? ???? ???????), ?? ?? 
?????? ??? ??? ?? ????????? ??????????? ??? ?? ??????? ?????? ??? ????? ?????? ??? 
??? ????? ???????? ??? ?????? ????? ????? ?????? ??? ??????? ????????? ??? ??????? 
??? ?????????? ???????;

5)

????????? ?? ????????? ??? ??????? [2008/118] (??? ??????????, ?? ????? 4, ?????????? 
1, ?? ????? 17 ? ?? ????? 19), ???? ????? ???? ??????, ???? ??????????? ??? ??????????? 
???????? ????????? ??????? ??????, ???????? ???????????? ??? ?? ?????????? ??? 
“??????????? ?? ???????? ???????, ?? ??????, ?? (?????????? ?? ?????? ???? 
????????????) ?????” ???? ??? ?????? ??? [??????? ???? ???], ?? ?????????? ? ???????? 
??? ?????? ??? ???????? ????????? ??? ????????? ??? ????? ??? ????????? ???????????? 
??????????? ???????? ? ??? ???????????? ????????? ?? ??????????????? ?? ???????? 
?????? ??? ???? ??????? ???????? ???;

6)

?????? ??????, ?? ???? ?? ???????, ??????????? ?? ????????????? ? ???????? ?? ??? 
????? ????????? ? ???????? ??? ??????? ?????????? ?????????? ??? ???????? ????????? 
??? ????????? ??? ??????? ????? ???????????? ?? ?????? ????????????????? ?? ??? 
????? ????????, ?? ???????? ??? ? ???????? ???? ??? ?????? ??? [??????? ???? ???] 
??????? ??? ??????????? ??????? ?? ?? ????? 20 ??? ??????? [2008/118];

7)



????????? ? ???? ??? ????????????? ??? ??? ? ??????????? ???? ???? ??? ??????? ??? 
?????? ??? ???????? ??? ????????????? ????? in dubio mitius ??? ??????? ???????, ? ????? 
?????????? ??? ???????? ?????, ?? ????????? ???? ??? ????? ?? ??????? ??????? ????? 
??????? ??? ????????????? ???????????? ??? ???????????? ??????? ?????????, ?? 
????????? ??? ???????? ? ????? ?????? ??? ???????? ??? ?????? ??????? (?? ?????????? 
??? ?????????? ???? ???); ??????? ? ???????? ??? ????? ????? ?? ?? ?????? ??? ?????? 
??????????? ??? ???????????? ?? ??????????? ???? ?? ??????? ?????????? ??????????? 
??? ????????? ????? ???????????? ??? ??????????? ????????? ??? ??????????????? 
??????? ????????? ??? ?? ??????????, ?? ????? ?????? ???? ??????????? ????????, 
???????? ??????? ??? ?? ??????????? ?????????? ????????;

??? ????? ?????????? ? ???? in dubio mitius:

8)

???????????? ????? ??? ??????????? ??? ????? ?? ?????? ??? ?????? ???? ??? ????? 
???????????????? ??? ???????????? ?? ?????????? ?????????? (????????? 2010-????? 
2013) ???????? ?? ???????? ????????????? ??? ?? ?????? ??? ? ?????? ?????? ??? 
?????????? ?????? ? ??? ????????? ?????? ???? (? ??? ????) ?? ???? ??????????? ??? 
???? ??????? ??? [??????? ???? ???] ??? ??? ???? ??????? ??? ??????? [2008/118] ???? 
?????? ??? ??????? ??????? ??? ??? ?????????? ??? ?????????;»

??? ??? ??????????? ??????? ??? ???????????
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?? ??????? ??? 21?? ?????????? 2018, ?? ?????????? ????????? ??? ?????? ?????????? 
??? ??????? ??? 19?? ?????????? 2018, AREX CZ (C-414/17, EU:C:2018:1027), ???????? ?? 
???????????? ???, ???????????? ????? ??? ?? ???? ?????????, ?? ?????????? ???? 
??????? ???? ?????? ??? ????????????? ????????? ???, ?? ????????? ??????????? 
??????????, ?? ??????? ?? ??? ?? ??????????? ?????????.
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?? ??? ??? 11 ?????????? 2019 ???????? ???, ?? ?????? ?????????? ?????? ??? ??????? 
???? ?????? ????????????? ?????????, ???? ??? ??? ????? ????? ?? ????? ???????? ??? 
?????, ?? ???????, ?? ?????, ?? ?????? ??? ?? ???? ???????.
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????????, ?????? ?? ????? ???????? ???? ??? ???????, ?? ?????? ??? ?? ????? ???????.

??? ??? ????????????? ??????????

??? ??? ???????? ??????????
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?? ?? ??????? ???????????? ???????, ?? ?????? ?????????? ?????, ???’ ??????, ?? 
????????????? ??? ?? ????? 20 ??? ??????? ???? ??? ???? ??? ?????? ??? ? ??????????? 
???? ???? ? ?????? ????????????? ????????????? ???????? ?????? ??? ?? ???????? 
????????? ??? ????????? ??? ??????? ????? ???????????, ?? ??? ??????? ?? ????????? ?? 
????? ???? ??? ???? ??????? ??? ??????????? ??? ?????????????? ???? ?? ???? ???? ?? 



???????? ?????????? ??? ?????? ????? ??????????, ?????? ?? ???????? ?? ???????? ?? ?? 
???? ????? ?? ??????, ???? ??? ?????? ??? ????????? ?????, ??????, ???? ?? ???????? 
????, ?? ???? ????? ????????????? ????????? ?? ????? ????????????.
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?????? ?? ??????????, ????????, ??? ? ????????????? ???????? ??????, ???? ??? ?????? 
??? ?????? 20 ??? ??????? ???? ???, ???????????????? ???? ????????????? ???? 
????????? ?? ???????? ?? ???????? ?? ????? ?? ?????? ??? ? ??????????? ??????????? 
??? ?? ????? ???? ???????? ? ??????????? ?? ???? ?????? ????? ???, ??????? ??? 
????????? ? ??? ????????? ?????, ???? ???????? ??????? ??? ?? ?????? ??? ??????? 
?????? ??????????? (????. ????????? ??? 27?? ??????????? 2007, Teleos ?.??., C-409/04, 
EU:C:2007:548, ??????? 27 ??? 42, ??? ??? 19?? ?????????? 2018, AREX CZ, C-414/17, 
EU:C:2018:1027, ????? 61).
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?? ?????? ?????????? ????? ????????????? ??? ?? ?????????? ??????????? ?? ?????????, 
?? ??????????, ??? ????????? ? ????? ??? ??? ???????????? ?????, ???? ??? ?? ???????? 
?? ???????? ?? ????? ?? ?????? ????????????? ?? ?????????? ???? ???? ???? ? Herst, ? 
??????, ????? ?? ????? ?????? ???? ?? ?????? ????, ????????? ????? ??? ?? ???????? 
????????? ??? ????????? ??? ??????? ????? ??????????? ??? ??? ????? ?????? ????? 
???? ??? ???????, ?? ??? ??????? ?? ?? ????????? ???? ?? ???? ???? ?? ???????? 
?????????? ??? ??????? ???? ?????? ?????.
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??????, ????????????? ??? ? ?????????? ??? ???????? ?? ???????? ?????? ?? ????? ?? 
?????? ??? ????????????, ???? ?? ????????? ??? ???????????, ??? ?????????? ??? ??? 
?????? ??? ????????? ?? ?????????? ?????? ??????, ???? ???????????? ???? ????? 
???????????? ????????? ?????? ??? ???????????? ? ?????? ???????????? ??? 
???????????????? ??? ?? ???????? ???? ????? ?? ?? ???? ????? ?? ??? ???? ?????? ????? 
(????. ????????? ??? 3?? ??????? 2010, De Fruytier, C-237/09, EU:C:2010:316, ????? 24 ??? 
???? ????????????? ?????????, ??? ??? 19?? ?????????? 2018, AREX CZ, C-414/17, 
EU:C:2018:1027, ????? 75).
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????????????, ???? ?????????, ???’ ??????, ? ?????? ??????????? ?? ?? ?????? 36 ??? 
????????? ???, ? ?????????? ??? ??????????? ?????????? ??????? ?? ???? ??????? ??? 
???????????? ??? ?? ?????? ?????? ??? ????????? ???’ ?????? ?? ?? ?????????? ??? 
???????? ?? ???????? ?????? ????? ?? ??????.
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????????, ????????????? ??? ??? ?? ?????????? ??? ???????? ?? ???????? ?????? 
???????? ????? ?? ?????? ??? ?????????? ? ????????????? ???? ????? ????????????? ?? 
????? ???? ?? ?? ???? ??? ?????? ?????? ??? ???? ?? ?? ???? ????? ?? ???? ?????????? 
?????? ???? ???????????? ????? ???/? ?? ???? ?????????? ?????? ??? ????? (??????? ??? 
15?? ??????? 2015, Itales, C-123/14, ?? ?????????????, EU:C:2015:511, ????? 36, ??? 
??????? ??? 19?? ?????????? 2018, AREX CZ, C-414/17, EU:C:2018:1027, ????? 75).



39

???????, ????? ????????? ????????, ?????? ? ?????????? ??? ????????? ????? ??? ??? 
????? ?????? ????? ?? ???? ?????? ?????, ??? ?????? ?? ???????? ??????????? ???? 
?????????? ??? ??? ????????????? ? ??????? ?? ???????? ?????? ????? ?? ??????, 
?????????? ??? ??????????? ???? ????????? ??? ??? ????? ?? ???????? ?? ????????? ??? 
???????????????? ?????? ?????????? ???? ??? ?????????? ??? ????????? ????? (????. 
??????? ??? 19?? ?????????? 2018, AREX CZ, C-414/17, EU:C:2018:1027, ????? 78).

40

???? ?? ?????, ? ?????????? ??? ???????? ?? ???????? ?????? ???????? ????? ?? ?????? 
???????? ??? ? ????????????? ???? ????? ????????????? ? ??????? ???? ???? ?? 
?????????? ?? ???????? ????????? ?????? ?? ?????????? ?? ?????? ????????? ??? 
??????? ??????, ?????? ??? ??????, ?????, ??? ??????? ???????? ??? ?????? ?????.

41

????? ?????? ?? ?????????, ???? ???? ??? ?????? ?????, ???? ????? ?? ???????, ???? ???? 
??? ??? ???? ?? ???????? ??? ????????? ????, ??????????? ??? ??? ???????? 
????????????? ??? ????????? ??????????????, ?? ?????? ????????? ?? ??????.
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???????, ?????? ?? ????????????? ???, ???????????? ????? ??? ??????????? ??? 
????????? ??? ?????? ?????, ???? ?????????? ???? ?????? ????????????? ?????????, ??? 
??????????? ?? ?????? ?????????? ?? ???????? ??? ?????????? ???, ???? ??????? ??? 
?????? ?????, ????????????????? ???????? ?????????? ???????????? ??? ???????? 
????????? ??? ?????? ????? ?? ??? ?? ???????? ???????????? ???? ?????? ?????.
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??? ??? ???????? ?????, ??????????? ?? ????? ??? ?????? ?????????? ??????? ???????? 
??? ??? ??????? ??? ???????? ??? ?????? ?????, ?????? ?? ????????? ???, ???? ?? 
????????? ??? ??????????? ??????? ?? ??? ???????? ??? ?????? 138, ?????????? 1, ??? 
??????? ???? ???, ?????? ????????? ??? ??????? ??? ????????? ??????? ???????? 
?????????? ?????????? ????????????? ??? ????? ????????????? ????????, ? 
????????????? ???????? ?????? ?? ???????????? ???? ?? ??? ??? ??? ?????????? ?????, ? 
????? ?? ?????, ???????, ??? ? ???? ????????????? ???’ ????????? ??? ?? ???? ?????????, 
??? ???, ??????????? ?? ?????????? ? ???????? ???? ????? ?????? ?? ???????????? ? 
????????????? ????????, ?????????? ???????? ???????? ???? ??? ?????????? 
??????????? ??? ????????????? ??????????. ? ????????? ???? ??????????? ??? ???? 
???????? ?????????? ?? ??????, ???? ? ??????? ???? ??????? ??? ?????? ?????, 
????????? ??????? ?????????? ??????? ?????? ??? ???????????? ????????? ??? 
?????????? ?? ???????? ?????? ???????????, ?? ?????? ???????????? ??? ????? 
????????????? ???????? (????. ??????? ??? 19?? ?????????? 2018, AREX CZ, C-414/17, 
EU:C:2018:1027, ??????? 70 ??? 71).

44

??? ??????? ??? ????????? ????? ????????? ??????, ?????? ?????, ?? ????????????? ? 
?????? ???? ??? ????? ???????????? ? ??????????, ???? ??? ?????? ?????????, ??? 
???????? ?? ???????? ?? ??????? ????? ?? ??????. ????????, ?? ??????????, ?? ????????? 



??? ? ?????????? ???? ???????????? ???? ??????????? ? ????????????? ????????, ? ?? 
???? ?????????? ?????? ?? ???????? ?? ????????? ????? ?? ???????? ??? ?? 
????????????? ? ???????? ???? ?? ????????????? ???????? (????. ??????? ??? 19?? 
?????????? 2018, AREX CZ, C-414/17, EU:C:2018:1027, ??????? 70 ??? 72).

45

?????????, ??? ?? ?????? ?????????? ?????? ??? ????????????????? ???????? 
???????????? ??? ??????????? ????????? ??? ???????? ???? ????? ???? ???????? ???? ?? 
???????? ????, ???? ?????? ??? ???????? ?????????? ?????? ??? ???????? ??????? 
?????? ??? ????????????, ? ???????? ??? ?????????? ??? ??????????? ??? ??????????? 
???? ??????????? ????? ??? ??? ??????? ?? ?????????? ?? ???????????? ?? ???? ??? ??? 
??????? ?????????? ??? ????????? ??? ??????? ?????? ?? ???????????? ? ?????? 
???????? ??? ????????.
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????????????, ? ????????? ???? ?????????? ?? ??? ??????? ???????? ???’ ????????? ??? 
?????? ?????? ?? ????????? ??? ? ?????????? ??? ???????? ?? ???????? ?????? ????? ?? 
?????? ???????????????? ???? ??? ?? ???????? ???, ??????????? ?? ????????????? 
?????? ??? ??? ??????? ?????????? ??? ???????? ???????? ???? ????? ?????? ?? 
???????????? ? ?? ???? ?????? ????????????? ???????? ??? ? ?????, ????????, ????? ? 
???? ??? ?????? ?? ????????????? ?? ????????????? ????????. ?? ??????????, ? ???????? 
??? ?? ???? ???????? ????????? ?? ???????? ?? ???????? ??? ?????? ?????????? ?? 
?????????? ?? ????????? ?? ? ??????? ???? ????? ???? ???????? ???????? ?????? ?? 
???????????? ???? ???????? ??? ?????????????? ? ?????? ?????????????? ??? ???????? 
??????? ?????? ??? ???????????? ???? ??????????? ? ?????? ????????????? ???????? 
??? ????????. ?????????, ?? ?? ???? ???????? ??? ?? ???????? ?????????, ???, ???? 
??????? ??? ?????? ?????, ????????????????? ?????????? ???????????? ??? ???????? 
????? ???? ?? ???????? ??? ?? ???? ?????????.
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??? ??? ???????? ?????, ??????????? ?? ?????????? ?????? ??? ??? ???????? ???? ????? 
???? ?????????? ???? ????? ?????? ?? ???????????? ? ?????? ????????????? ???????? 
??? ? ????? ?????, ????????, ? ???? ??? ?????? ?? ????????????? ?? ????????????? 
????????, ??? ?????? ?????????? ?????????, ??????? ?? ?? ????????? ??? ??????????? 
??? ??????????? ??? ????? 43 ??? ???????? ?????????, ?? ?????? ?? ???????? ???????? 
??? ??????? ??? ?????????? ??????????? ??? ????????? ??? ?????? ?????.
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???? ??????????? ? ??????? ?????????? ?? ??? ??????? ???????????? ???, ?? ?????? 
?????????? ??????, ??? ??????? ??? ????????? ?????????? ???, ?? ????? ????? ?? 
??????? ??? ? Herst ???? ??? ??????????? ???????? ??? ???????? ???? ????? ???? 
?????????????? ????????? ???? ??? ????? ???????? ??? ????? ??? ??????????? 
??????????????, ???? ??????????? ?? ????????? ?? ??????? ???? ?? ???? ???? ?? 
???????? ?????????? ???? ??????? ?????????? ???, ?? ????????, ?? ?? ??????????? ????? 
?????? ??? ??????? ???????????? ??? ????????? ??????? ??????????? ??? ??????? 
?????? ??? ????? ?????? ??? ??? ????? ???????? ??? ???????? ?????.
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????????????, ??? ??? ??????? ???? ?????????? ????????? ??? ? ???? ? Herst ???? ??? 
??????????? ???????? ??? ????????? ??? ????????, ????????????? ??????????? ???? 
????? ?????????? ??? ???????? ??????? ?????? ??? ???????????? ???? ????? ?????? ??? 
??????? ??? ???????? ????? ?? ?????? ????????????? ????? ??? ?????? ????? 
???????????, ??? ?????????????? ?? ???????? ???? ?? ?? ???? ??? ??????? ??? ??? ??? 
?????? ?? ?????? ????????? ????.
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?????????, ??? ??????? ??? ????????? ????? ?????????, ?? ??????? ??? ? ???????? ??? 
???????? ???? ????? ???? ???????? ???????????????? ??? ?? ???????? ????????? ??? 
????????? ??? ??????? ????? ??????????? ??? ?????? ?? ?????????? ???????????? 
???????? ??????????? ?? ????????????? ?? ???? ??? ??? ???????? ???? ????? ???? 
?????????? ?????? ?? ???????????? ? ?? ???? ???????? (??., ???’ ?????????, ??????? ??? 
19?? ?????????? 2018, AREX CZ, C-414/17, EU:C:2018:1027, ????? 73).
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??????? ??? ??????? ??? ?????????????, ??? ??????? ???????????? ??????? ?????? ?? 
????? ? ???? ????????:

–

?? ????? 20 ??? ??????? ???? ??? ???? ??? ?????? ??? ? ??????????? ???? ???? ? ?????? 
????????????? ?????? ????????????? ???????? ?????? ??? ?? ???????? ????????? ??? 
????????? ??? ??????? ????? ???????????, ?? ??? ??????? ?? ????????? ?? ????? ???? 
??? ???? ??????? ??? ??????????? ??? ?????????????? ???? ?? ???? ???? ?? ???????? 
?????????? ??? ?????? ????? ??????????, ?????? ?? ???????? ?? ???????? ?? ?? ???? 
????? ?? ??????, ???? ??? ?????? ??? ????????? ?????, ??? ??? ?????????? ??? ???? ?? 
?????????? ?? ???????? ????????? ?????? ?? ?????????? ?? ?????? ????????? ??? ?????? 
?????, ?????? ??? ?????? ?????????????? ? ??????? ???????? ?????

–

?? ??????? ??? ? ?? ???? ??????????? ???? ???? ???? ??????? ??? ??????? ?? ????????? 
?? ????? ???? ??? ???? ??????? ??? ??????????? ??? ??????????????, ???? ?? ???? ???? 
?? ???????? ?????????? ??? ?????? ????? ??????????, ??????? ????????? ? ????? ?????? 
?? ?????? ????? ??? ?? ?????? ?????????? ??? ??????? ??? ????????? ?????????? ???? 
??? ?????????? ??????????? ??? ????????????? ????????? ??? ?????? ???? ?????????, 
??????????? ?? ???????????? ?? ???? ??? ??? ?????????? ?????????? ?????? ?? 
???????????? ? ?? ???? ????????????? ????????.

??? ??? ??????? ??????????
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?? ?? ?????? ???????????? ???????, ?? ?????? ?????????? ?????, ???’ ??????, ?? 
????????????? ?? ?? ?????? ??? ?????? ?????????? ?? ?????? ?????????? ?? ????? 
???????? ?? ????????? ??????? ??? ??????? ??????????? ??????? ?? ??? ????? 
??????????? ???? ????????? ?????? ???? ??????? ??? ??????? ???? ??? ??? ? ????? 
?????????? ???????????? ????????? ?? ?????????? ??? ??????????? ??? ??? ?????????? 
???? ???? ????????, ???????????, ????? ??? ???? ?? ?????????? ???? ?????? ??? ??? 
?????? ???????? ????? ?? ??????? ?? ?? ?????? ??? ??????, ???? ?????? ???????????? 



???? in dubio mitius.
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?? ??????????, ?? ?????? ?????????? ???????????, ???’ ??????, ??? ?? ??????? ?????? 
??? ????? ????? ???? ????? ??? ????????? ??? ??????????? ???????? ??????? ?? ?? 
??????????? ??? ?????? ??? ?????????? ?? ?????? ???? ??????????? ??? ??? ????????? 
??? ???????? ??????? ??? ???????????? ??? ??????????? ?? ???????? ?????? ?????? 
????? ?? ??????. ????????????, ???? ?? ?????? ??????????, ? ??????? ?????????? 
??????? ?? ??? ????? ??????????? ???? ????????? ?????? ???? ? ?????? ???? ??? ?????? 
???? ???????????? ???? ???? ?? ????????? ??????? ??? ?? ??????? ??? ?? ????? 
???????????? ?? ???? ?????? ????? ??? ???????? ????????? ??? ????????? ??????? ????? 
??????????? ????????? ???? ????? ??? ??????? ?? ?????????? ??? ???????? ?? ?? 
???????? ?????? ?? ??????.
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???????, ????????????? ???, ???? ????? ????????? ??? ???????????, ? ???????? ??? 
????? ?? ?????????? ?? ?????? ??? ??????? ??? ??????, ???? ??? ?????? ??? 
???????????? ??? ??? ??????? ?? ????? 267 ????, ??????? ??? ???????????? ?? ??????? 
??? ?? ??????????? ??? ?? ???? ??????, ???? ????? ?????? ? ?? ?????? ?? ??????? ??? ?? 
??????????? ??? ??? ????? ??? ?????? ??? ?? ????. ???????, ? ??????? ??? ???? 
?????????? ???’ ????? ??? ????? ?????? ??? ?????? ?? ??????????? ??? ?? ?????????? 
????? ??? ??? ??????? ??????? ??? ?????????? ??? ?????????? ???? ??? ??? ?????? ??? 
????????? ??? ??? ???????? ?????????, ?????? ??????????, ???? ?? ?????, ?? 
???????????? ??? ?????????? ?? ????? ??????? ??? ???????? ??????????? ? ??????? ?? 
??? ???????? ??? ?? ???? ?????? ??????? (????????? ??? 19?? ????????? 1995, 
Richardson, C-137/94, EU:C:1995:342, ????? 31, ??? ??? 13?? ?????????? 2018, Hein, C-
385/17, EU:C:2018:1018, ????? 56).
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???? ????? ?? ?????? ?? ?? ?????? ??? ?????? ????????? ??? ???????? ????????????? 
????? ??? ??????? ???????, ??????? ??? ??????, ?????? ??? ??????? ???????? ?????? ??? 
?????????? ??? ?????? ????????? ????????? ?? ???? ??? ???????? ????????? ??? ??????? 
??????????? ??????? ?? ??? ????? ??????????? ???? ????????? ?????? ???? ??????? ??? 
??????? ??? ??????, ? ???????? ?????? ?? ?????? ??? ??????????? ??? ??? ?????????? 
???? ???? ????????, ????????????? ??? ? ???????? ??? ????? ?????, ??? ????? ???????? 
?? ?????????? ?? ?????? ??????????, ?? ????????, ???? ?????, ?? ?????????? ??? 
??????????? ????????????? ??? ????????? ??? ?? ?????????? ???? ????? ???? ????????? 
??? ??????? ??? ?????? ??? ?????? ? ???????? ???? ?????? ?????? ???? ????????????? ?? 
??? ????????? ????? ??? ??????? ???????, ????, ???’ ????? ??? ?????, ? ?? ???? ???????? 
??? ?? ????? ???? ??????? ??? ?????? ????? (??., ???’ ?????????, ????????? ??? 19?? 
???????? 2016, DI, C-441/14, EU:C:2016:278, ????? 39, ??? ??? 13?? ?????????? 2018, Hein, 
C-385/17, EU:C:2018:1018, ????? 61).
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???????, ????????????? ??? ????? ??????? ???’ ???????? ?????? ?? ??????????, ???’ 
????????? ??? ???????? ?? ??? ?????? ???? ??? ?????? ??????? ????? ??? ????????? 
???????, ?? ?????????? ??? ?????????? ??? ??????????? ??? ????? ???? ???? 
?????????????? ?? ??????????? ??????? ??? ????? ???? ?????????? ?? ??????????, 
??????????? ?? ???????????? ??????? ??????? ??? ????? ?????????? ????????. ??? ?? 



??????????? ???? ??????? ???????????, ????? ???????? ? ???????? ??? ??????? 
????????????, ???????????? ?? ??? ????? ??????? ??? ?????????????? ??? ??? ???????? 
?????????? ?????????? (??????? ??? 13?? ?????????? 2018, Hein, C-385/17, 
EU:C:2018:1018, ????? 57 ??? ???? ????????????? ?????????).
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?? ?????????? ???? ????????? ??? ? ??????????? ??? ??????????? ????????????? ??? 
????????? ????? ??????????? ?? ??????????? ???? ?? ??? ???? ??? ??????? ?? ??? ????? 
?? ?????????? ??????????? ??? ??? ?????????? ?????????. ? ???? ???? ???????? ??? ??? 
??????????? ??? ?????? ????? ??? ??? ??????? ?????? ??? ??????? ??? ?????? ??? 
??????????????, ???????????, ???? ???????? ??? ????????? ??? ??? ???? ??? ????????? 
??????? (????. ????????? ??? 6?? ??????? 2007, Meilicke ?.??., C-292/04, EU:C:2007:132, 
????? 37, ??? ??? 23?? ????????? 2012, Nelson ?.??., C-581/10 ??? C-629/10, EU:C:2012:657, 
????? 91).
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???????, ????????????? ??? ?? ?????????? ???? ?????????, ?? ?? ????? 76 ??? ????????? 
??? 19?? ?????????? 2018, AREX CZ (C-414/17, EU:C:2018:1027), ??? ? ?????? 2008/118, ? 
????? ?????????, ?????? ?????, ?????????? ??? ?? ???????? ?????? ??? ???????? 
????????? ??? ????????? ??? ??????? ????? ???????????, ??????? ????? ???? 
?????????????? ??? ??? ?????? ???? ??? ????? ??? ??????? ?? ?????????? ??? ???????? 
?? ???????? ?????? ?? ????? ?? ??????. ?? ??? ????????? ???? ???????, ??????, ?? 
?????????? ??? ????????? ?? ?????????? ???????????? ??? ????????? ??? ??????? ???? 
??? ???? ????? ??????.
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????????, ?? ??????????, ???? ??? ???????? ??? ??????? ???????, ?? ?????? ?????????? 
??????? ?? ????? ????? ????? ???? ??????? ??? ??????? ????? ??? ?? ????????? ??? 
??????????????? ??? ???? ???????? ?????????, ??????????? ?? ?? ??????????, ??? ????? 
??? ???????, ??????? ?? ?? ?????? ??? ?? ??? ????? ??? ??????? ???? ???, ???? ???? 
?????????? ??? ?? ??????????, ???? ?? ?????????? ?? ?????????? ??? ? ???? ??????, ??? 
?? ???????????, ???????????, ?? ?? ????? 288, ????? ??????, ???? (????. ??????? ??? 
19?? ???????? 2016, DI, C?441/14, EU:C:2016:278, ????? 31 ??? ???? ????????????? 
?????????).
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??? ?? ??????? ????????? ??? ??? ?????? ???????????? ??????? ?????? ?? ????? ? 
???????? ??? ?? ?????? ??? ?????? ?????????? ?? ?????? ?????????? ?? ????? ???????? 
?? ????????? ??????? ??? ??????? ??????????? ??????? ?? ??? ????? ??????????? ???? 
????????? ?????? ???? ??????? ??? ??????? ???? ??? ??? ? ????? ?????????? 
???????????? ????????? ?? ?????????? ??? ??????????? ??? ??? ?????????? ???? ???? 
????????, ???????????, ????? ??? ???? ?? ?????????? ???? ?????? ??? ??? ?????? 
???????? ????? ?? ??????? ?? ?? ?????? ??? ??????, ???? ?????? ???????????? ???? in 
dubio mitius.

??? ??? ?????? ??????????
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??????? ??? ?????????? ??? ?????? ??? ?????? ???????????? ???????, ???????? ? 
???????? ??? ????? ???????????? ???????.

??? ??? ?????????? ??????
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????????? ??? ? ??????? ?????????? ???? ?? ???? ???? ????????? ??? ?????? ????? ??? 
????????? ?????????????? ??? ??????? ??????? ??? ????????? ???????????, ?? ???? 
??????????? ?? ????????? ??? ??? ?????????? ??????. ?? ????? ??? ????? ??????????? 
???? ???????? ???????????? ??? ??????????, ???? ??? ?? ??? ????????, ??? ???????????.

  
??? ???? ?????? ??????, ?? ?????????? (??????? ?????) ???????????:

  
1)

?? ????? 20 ??? ??????? 2006/112/?? ??? ??????????, ??? 28?? ????????? 2006, ??????? ?? 
?? ????? ??????? ????? ????????????? ?????, ???? ??? ?????? ??? ? ??????????? ???? 
???? ? ?????? ????????????? ?????? ????????????? ???????? ?????? ??? ?? ???????? 
????????? ??? ????????? ??? ??????? ????? ???????????, ?? ??? ??????? ?? ????????? ?? 
????? ???? ??? ???? ??????? ??? ??????????? ??? ?????????????? ???? ?? ???? ???? ?? 
???????? ?????????? ??? ?????? ????? ??????????, ?????? ?? ???????? ?? ???????? ?? ?? 
???? ????? ?? ??????, ???? ??? ?????? ??? ????????? ?????, ??? ??? ?????????? ??? ???? 
?? ?????????? ?? ???????? ????????? ?????? ?? ?????????? ?? ?????? ????????? ??? 
?????? ?????, ?????? ??? ?????? ?????????????? ? ??????? ???????? ????.

T? ??????? ??? ? ?? ???? ??????????? ???? ???? ???? ??????? ??? ??????? ?? ????????? 
?? ????? ???? ??? ???? ??????? ??? ??????????? ??? ??????????????, ???? ?? ???? ???? 
?? ???????? ?????????? ??? ?????? ????? ??????????, ??????? ????????? ? ????? ?????? 
?? ?????? ????? ??? ?? ?????? ?????????? ??? ??????? ??? ????????? ?????????? ???? 
??? ?????????? ??????????? ??? ????????????? ????????? ??? ?????? ???? ?????????, 
??????????? ?? ???????????? ?? ???? ??? ??? ?????????? ?????????? ?????? ?? 
???????????? ? ?? ???? ????????????? ????????.

  
2)

?? ?????? ??? ?????? ?????????? ?? ?????? ?????????? ?? ????? ???????? ?? ????????? 
??????? ??? ??????? ??????????? ??????? ?? ??? ????? ??????????? ???? ????????? 
?????? ???? ??????? ??? ??????? 2006/112 ??? ? ????? ?????????? ???????????? 
????????? ?? ?????????? ??? ??????????? ??? ??? ?????????? ???? ???? ????????, 
???????????, ????? ??? ???? ?? ?????????? ???? ?????? ??? ??? ?????? ???????? ????? 
?? ??????? ?? ?? ?????? ??? ??????, ???? ?????? ???????????? ???? in dubio mitius.

  
(?????????)

( *1 ) ?????? ???????????: ? ???????.


