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I - ????????

1. ??? ??????? ??? ???????? ??????????? ???????? ????????????? ?????????, ?? 
?????????? ???????? ?? ????????? ??? ??????? ?? ? ??????????? ?????? ?????????? ??? 
????? ??? ???????????? ???? ?? ????? ??? ????? ???? ???? ??? ??? ??????? ??? ???????? 
?????????? ??????? ???? ?? ????????? ??????. ?? ??????????, ?? ??????? ??????????? 
???? ????? ??? ??????? ???????? ???? ?? ????? ?? ?????? ????? ??? ???? ????????? 
????? ???? ????????? ?????? ???? ??? ??? ????????? ???????????? ??????? ???????.

?? - ?????? ???????

?? ????????? ??????

2. ?? ????? 11 ??? ????? ??????? 77/388/??? ??? ??????????, ??? 17?? ??_?? 1977, ???? 
???????????? ??? ?????????? ??? ?????? ?????, ??? ???????? ?? ???? ?????? ?????? 
???????? - ????? ??????? ????? ????????????? ?????: ?????????? ?????????? ???? (??? 
????: ? ???? ??????), ?????? ?? ????:

«?. ??? ????????? ??? ?????

1. ???? ???????? ??? ????? ????? :

?) ??? ??? ?????????? ?????? ??? ??? ??????? ?????????, ????? ??? ???????????? 
???????? ???? ??????????? ?_, ?_, ??? ?_, ????????? ???????? ??? ??????????, ??? ????? 
????? ? ????????? ?? ????? ??? ??? ??????? ????? ? ??????????? ? ? ??????? ??? 
????????? ??? ??? ????????, ??? ????? ? ????? ???????, ??????????????????? ??? 
??????????? ??? ?????????? ?????? ?? ??? ???? ??? ??????? ?????·



[...]».

?? ?????? ??????

3. ????????? ?? ???????? ??? ?????? ????? ??? ?? ?????????? ?????????? ???????????? 
??? ?? ????? 11, ?, ?????????? 1, ???????? ?_, ??? ????? ??????? ??????????? ????? ??? 
?????? ?????? ????? ??? 1? ????????? 1992, ??????? ??? Finance (2?) Act 1992 (???????? 
?????????????? ????? ??? 1992), ??? ??????????? ?? ????? 10, ?????????? 3, ??? Value 
Added Tax Act 1983 (????? ??? 1983 ???? ??). ? ??????? ???? ???? ?? ????:

«?? ??? ??? ?????? ??? ??????????? ?????????? ? ??????????? ?????????? ??? ??? 
?????????? ? ??? ?????????? ?? ????????? ?? ?????, ?? ???? ??? ??????? ????????? ?? 
????????? ???? ?? ?????, ??????? ?????????? ??? ?????????? ?????, ?????????? ?? ??? 
??????????».

4. ? ????? ??? 1983 ??????????? ??? ??????????????? ?? ??? Value Added Tax Act 1994 
(???? ??? 1994 ???? ??, ??? ????: ????? ??? 1994) ??? ??? 1? ??????????? 1994. ?? ????? 
19, ?????????? 3, ??? ????? ??? 1994 ???? ??? ???? ????????? ?? ?? ????? 10, ?????????? 
3, ??? ????? ??? 1983, ???? ????????????? ?? ??? Finance (????. 2) Act 1992, ?? ?? ??????? 
??? ?? ????? 19, ?????????? 3, ???????????? ?? ????? «?????????? ??», ??? ?? ????? 10, 
?????????? 3, ???? ?????????????, ???????????? ?? ????? «?????????? ?????».

5. ???? ????? ?? ????????? ??? ????? ??? ????????? ??????????? ????????????? ????? 
??, ?? ????????? ??? ?????? 24 ??? Finance Act 1989 (?????????????? ????? ??? 1989) 
?????, ??????? ?????????? ?? ??????????, ?? ???? (??? ??? 1? ?????????? 1990):

«1) ?? ????????? ???, ??? ??????? ????????? ??, ???????????? ????????? ???? 
??????????? ????? Commissioners, ????? ???????????? ???? ????????? ????.

2) ??????? ??? ???????? ??????, ?? Commissioners ???????????? ???? ????????? ??? 
?????????? ????? ???? ???? ????????? ??? ????????? ??????? ??????.

[...]

4) ??? ????? ?????? ? ????????? ?????, ??????? ??? ???????? ??????, ???? ??? ????????? 
???????? ??? ??? ?????????? ????????? ????, ???? ??? ??????????? ???? ?????? 
??????????? ? ???????? ?????????? 5.

5) ?? ????????? ?? ?????? ????????? ?????????? ????? ????? Commissioners, ?????? ?? 
?????????, ??????? ??? ???????? ??????, ?????? ??? ??? ????????? ??? ????? ????? ???? 
??? ??? ?????? ???????? ??? ??? ?????????? ???? ??? ????? ? ????? ????????? ?? ????? ? 
???????? ?? ?? ?????????? ?????????????? ?????? ?????????.

[...]

7) ??? ??? ????????????? ??? ????? ????? ???????????, ?? Commissioners ??? 
???????????? ???? ????????? ????????????? ????? ?? ??? ???? ????? ?????????? 
???????????.

[...]»

6. ?? ????? 24 ??? Finance Act 1989 ??????????? ??? ??????????????? ?? ?? ????? 80 ??? 
????? ??? 1994 ??? ??? 1? ??????????? 1994. ?? ??????? ?????? ??? ?????? 80 ????? ??? 
???? ????????? ?? ?? ????? 24, ????? ??? ?? ??? ???? ???? ??? 1994 ??????????????? ? 
???? «??» ???? ???? ???? Finance Act ??? 1989 ???????????????? ?? ???? «?????» ??? «????? 



????????????? ?????».

7. ???? 18 ??????? 1996, ? ???????? ??????????? ?????????? ??? ??????????? ???, ?????? 
??? ??????????? ???????? ??? ?? ??????? ?????? ??? ?? ??????? ???????? ??????????? 
?????????? ????? ??? ????????????? ???????????? ?? ?????, ? ????????? ?????????? ?? 
???????? ??????????? ??? ??? 18 ??????? 1996 ?????? ????????? ??? ??? ??????? 
???????? ?????????? ?? ??? ????? ??????? ?????. ? ?????????? ??????????? ?? ?????? ?? 
?????? ??? ??? ?????????? ????? ??? ???????????? ??????????? ?? ?? ????? ??? 
?????????????????? ??? ???? ??????????? ?????? ???? ??? ??? ?????????? ??? 
???????????????? ???????????.

8. ???? 4 ?????????? 1996, ?? House of Commons ???????? ??? ???????????? ???? 
????????????? ????????? ??? ???????????, ???????????????? ??? ????????? ??? 
???????????? ???? 18 ??????? 1996 ??? ?????????? ???? Finance Bill ?? ????? 47.

9. ? Finance Act 1997 ????????? ???? 19 ??????? 1997. ?? ????? 47, ?????????? 1, ????? 
??? ????? ?????????? ?? ????? 80 ??? ????? ??? 1994. ?? ????? 80, ?????????? 5, 
??????????? ?? ?????????. ?? ????? 80, ?????????? 4, ????????????? ?? ?????????:

«?? Commissioners ??? ????????????, ??????? ???????? ???????? ??????? ??? ???????? 
??????, ?? ??????????? ???? ??? ???? ????? ??????????, ?????? ??? ??? ???????? ????? 
??? ??????? ??? ???????? ???? ???????? ?????? ??????????? ??? ????????».

10. ??????? ?????????? ?? ??????????, ?? ????? 47, ?????????? 2, ??? Finance Act ??? 
1997 ?????? ?? ????:

«[...] ? ??????? ?????????? 1 ????????? ???????? ??? ??? 18? ??????? 1996 ?? ??????? ??? 
???????????, ??? ???? ??????? ??? ???????????????? ???????????? ?????????? ?? 
?????? ? ?? ????????????? ??????????, ?? ???? ??? ???????? ??? ???????????? ??????? 
??? ?????? 80 ??? Value Added Tax Act 1994, ??????????????????? ??? ???????? ??? 
???????????? ???? ??? ??? ?????????? ???? ??? ??? ???????? ??? ??????? ???? 
???????????? ???? ??? ??? ?????????? ????.»

11. ?? ????? 47, ?????????? 2 ??? 5, ??? Finance Act 1997 ???????? ?????? ??????????? 
?????????. ??????? ??? ????????? ?????, ? ??????? ????????? ??? ???? ???????? ?? 
?????? ??? ??????????? ???? ??? 18 ??????? 1996, ??? ??? ?????????? ??? ? ?????? ???? 
???????? ?????????? ????????????? ????????? ???' ????????? ??? Commissioners ??? ??? 
??? ?????????? ??? ? ?????? ?????????? ??? ???????? ???? ??? ?????????????? 
????????? ?????? ???? ??? ??? 18 ??????? 1996. ???? ????????? ????, ?? ??????? ???? 
??? ???????????? ??? ???????? ????????????? ??? ???? ??? ???? ??? ??? ?????? ??? 
???????????.

??? - ?????????? ??? ?????????? ??? ?????? ?????

12. ? Marks and Spencer plc (??? ????: Marks & Spencer) ????? ??? ??????? ???????? 
???????? ?? ???? ?? ??????? ???????? ??? ?????????? ???? ??.

13. ?? Commissioners of Customs and Excise (??? ????: Commissioners) ????? ??? ?????? ??? 
???????? ??? ??? ?????????? ??? ?? ??? ??????? ????????.

14. ???? ??? ????? ??? ??? ????? ????????????, ? Marks & Spencer ??????? ?? ????????? 
?? ?????? ????????????? ?????? ?????? ??????? ?????? ?? ?????????? ???? ??? ??? 
?????????? ???? ????. ??? ????????, ?? ?????? ???? ????????? ? ???????? ?? ??????? ??? 
????????? ?? ?? ??????????? ??? Marks & Spencer ?????? ?????? ????? ???? ???? ??? 
?????????? ???? ??? ???????. ??? ????????? ??? 1990, ? Marks & Spencer ?????????? ?? 



?????? ???? Commissioners ??? ??????? ??? ?? ????? ??? ????? ??? ?????????? ??? ??? 
?????? ??? ??????? ??? ??? ????? ??? ??????????? ???? ?????. ??? ????????? ??? 1991, 
?? Commissioners ?????????? ??? ? Marks & Spencer ??????? ??? ?? ????? ??? 
??????????? ????? ??? ???????. ???? ??? ?????? ? Marks & Spencer ?????? ???? ?? 
?????????? ??????? ??? ??????? Argos Distributors . ?? ?????????? ?????? ?? ??? ??????? 
???? ??? ?? ????? 11, ?, ?????????? 1, ???????? ?_, ??? ????? ??????? 77/388 ???? ??? 
?????? ???, ?????? ? ??????????? ???? ??????? ???? ????????, ?? ???????, ??? ??????, 
??????????? ?? ?????? ?????????????? ?? ?????? ???? ???? ?????????? ??? ????, ???? 
????? ? ?????? ???????? ??? ????????? ?????? ??? ?????????? ??? ?????? ? ?????? ??? 
????? ? ????????? ??? ??????? ??? ??? ???????? ???' ????? ??? ?????????? ???? 
???????? ??? ??????? ????? ??? ??? ??????????, ? ?????????? ??? ????? ?????????????? 
?? ?????? ?????????? ??? ???? ??? ???????? ????????? ? ??????????? ???? ??? ?????? 
??? ???????.

15. ??????? ??? ????????? ?????, ??????? ????? ??? ? ??????? ??? ?? ??? ??????????? 
??? ?????? ?????? ??????? ?????? ??? Marks & Spencer ??? ???? ????. ???? ????????, ?? 
??????? ??? 31?? ????????? 1996, ? Marks & Spencer ??????? ????? Commissioners ?????? 
??? ??? ????????? ??? ??????????? ????????????? ?? ????? 2 638 057 GBP, ??? 
????????? ??? ??? ????????? ??????? ??? ??????????? ??? ?????? ?????? ??????? 
??????. ? ?????? ???????? ?? ??????? ???????? ??? ??? ???? ??? 1991 ??? ??? ??? 
???????? ??? 1996. ? ?? ???? ?????? ???????????? ??? ???????????? ?? ??????? ??? 6?? 
??? ??? 22?? ????????? 1996.

16. ?? ??????? ??? 11?? ?????????? 1996, ?? Commissioners ??????? ??? ???? ???????? ?? 
????????? ??? ????? ??? ?????????? ????? ??? ??? ??????????? ??? ?? ??????? ??? 
???????? ??????????. ???? 15 ?????????? 1997 ?????????? ??? Marks & Spencer ???? 1 
913 462 GBP.

17. ?????? ???????? 1973 ??? ????????? 1994, ? Marks & Spencer ???? ?????? ????????? 
??????????? ?? ??? teacakes (??? ?????? ??????? ????????). ?????? ?? ??????? ???? 
????????, ? Marks & Spencer ????????? ??, ??? ??? ????????? ??????, ???? ????? ??? 
?????? ??????????. ?? Commissioners ??????????? ?? ?????? ???? ?? ??????? ??? 30?? 
??????????? 1994. ???? ????????, ???? 8 ??????????? 1995, ? Marks & Spencer ?????? ??? 
???? Commissioners ?? ??? ??????????? ??? ??????????? ???????????? ?? ????? ??? 3,5 
???????????? GBP. ?? Commissioners ??????????, ???? ???? ????????????? ?? ????? 80, 
?????????? 3, ??? Value Added Tax Act 1994 («unjust enrichment defens» [????????? 
?????????? ???? ?????????????? ???????????]), ???????????? ??? ???? ???????? ?? 
?????????? ?? 10 % ??? ??????????? ????????????? ??, ????????? ??? ?? ???????? ???? 
???????????? ????? ??????? ???.

18. ???? ????? ??? ????????? ??? ?? ??? ?? teacakes, ?? Commissioners ???????????? ?? 
Marks & Spencer, ???? 10 ??????? 1997, ??? ??? ??????? ???? ?? ?????????? ??? ?? 
?????????? ??? ?????? ?????????.

19. ????????, ???? 4 ???????? 1997, ? Marks & Spencer ?????, ???? 10 % ??? ??? 3,5 
???????????? GBP, ?? ???? ??? ??????????? ??? 10 % ??? ??????????? ????????????? 
????? ??? ?? ??????? ??????? ??? ???????? ??????????, ???? 88 440 GBP.

20. ? Marks & Spencer ?????? ??? ???????? ??? ???? Commissioners ?? ???????????? ??? 
??????? ???? ???? ????????? ??? ???????? ?????????? ???? ??? ????? ???????? ???. ?? 
Commissioners ????????? ????????? ???? ??????? ???? ?????.

21. ???? 15 ???????? 1997, ? Marks & Spencer ????????? ??? ??????? ???? ??? 
Commissioners ??????? ??? VAT and Duties Tribunal. ???? 22 ???????? 1998, ?? ?? ???? 
?????????? ???????? ?? ?????? ??? Marks & Spencer, ? ????? ??? ???????? ?????? 



???????? ??????? ??? High Court of Justice (England & Wales) Queen's Bench Division (Crown 
Office), ?? ????? ???????? ?????? ?? ?????? ??? ?? ??????? ??? 21?? ?????????? 1998. 
???????, ? Marks & Spencer ?????? ????? ??????? ??? Court of Appeal.

22. ?? ??????? ??? 14?? ?????????? 1999, ?? Court of Appeal ???????? ??? ????? ?? ???? ?? 
?????? ?????????? ??? ????? ?? teacakes ????? ??? ???? ??? ????? ?? ?????? ?????? 
??????? ?????? ??? ?? ??????? ???????? ?????? ????????? 1992 ??? ????????? 1996.

23. ?? ???? ??? ?????? ??? ????? ??? ??????????? ???????????? ?? ?????? ??_?? 1991 ??? 
??????? 1992, ?? Court of Appeal ???????? ???, ???? ?? ??????? ???? ????????, ? ????? ??? 
1983 ??? ???? ????????? ????? ??? ????????? ?????? ?? ????? 11, ?, ??? ???????. ???? 
????????, ?????? ???, ??? ?? ??????? ???? ????????, ? Marks & Spencer ?????? ?? ?????? 
?????????? ??? ??? ????????? ????????? ??? ?????? ?? ???????? ??????? ??????? 
???????????. ?????????, ???? ?? Court of Appeal, ????? ?????? ?? ??????? ???? ??? ???? 
??? ??????????????????? ??? ??????????? ??? ??????? ?? ????????? ?????? ??? ???? ??? 
???? ??? ??????????????? ???????????? ?? ?? ????????????? ?? ????? ???????? ? ?????? 
?????????? ??? ?? ?? ?????? ???? ????? ?? ???????? ?? ???????? ????????? ??????????? 
????????????? ??????? ??? ??????? ??????? ?? ?????????? ??? ??????????? ?????.

24. ?? ??????? ????? ?????????? ??? ?????? ??? ??? ??????? ????????????? ?????????? 
??? ?? Court of Appeal.

IV - ?? ???????????? ???????

25. ?? ??????? ??? ?????????? ?? ??????? ??? 14?? ?????????? 1999 ??? Court of Appeal 
(England & Wales) (Civil Division) ???? ?? ????:

«???? ????????? ??? ??? ?????? ????? ????????? ?? ????????? ????? ???? ?????? ??? 
????????? ?? ????? 11, ?, ??? ??????? 77/388 ??? ??????????, ???????????? ?? ??? ???? 
??? ????????? ??????????????????? ??? ??????????? ??? ? ??????????? ???? ???? 
?????? ??? ?? ????? 11,?, ? ?? ??? ???? ??? ?????????? ??? ??????????????? 
????????????, ? ??????? ?????????? ??? ???????? ??????????? ??? ?????????? ??? ?? 
????????? ?????? ???????? ??? ??? ????????? ????? ??? ???????????? ??? ??????? ??? 
????????? ??? ??, ?????? ???? ???????? ???????? ?????????? ??? ???????? ??? ??? 
???????? ????? ??? ??????? ??? ????????;»

V - ????????

????????????? ????????????: ?? ??????????? ??? ????????????? ??????????

26. ??? ?? ???????? ??? ??????????? ????????? ??? ? Marks & Spencer ??????? ??? 
????????, ?? ??? ??? ??????????? ???????????? ?? ??? teacakes ??? ??? ???? ??? 
??????????? ???????????? ?? ??? ??????? ?????? ??????? ??????. ? ??????? ???? ?????? 
????????????? ?? ??? ?????. ??? ?????? ??? ????? ?? ?????? ?????? ??????? ?????? ??? 
?? ??????? ???????? ???? ??? ??? ???????? ??? 1992, ?????? ???? ??? ??? ?????? ?????? 
??? ?????? 10 ??? Finance (2?) Act 1992, ??? ??? ?????? ??? ????? ?????? ?????? ??????? 
?????? ??? ?? ??????? ???????? ??? ??? ???????? ??? 1992 ????? ?? ???? ??? ????????? 
1996.

27. ?? ???????????? ??????? ????? ????? ??? ?????? ?????????? ??? ??????????? 
????????????? ?? ???? ??? ??? ??? ???????? ??? ?????? ??? ?????? 10 ??? Finance (2?) 
Act 1992 ?????.

28. ???? ?????????, ?? ?????? ??????????, ???? ????? ??? ???????? ?????????? ??? Marks 
& Spencer, ????? ???????? ?????? ??? ??????????? ???? ??? ????? ? ?????? ??? ???? 



??????????, ? ??? ???? ????? ??????????, ??? ????????? ??????, ???? ???? ??? ???? 
????? ??????????.

29. ???? ????????? ??? ??????? ?????? ??????? ??????, ? ????????? ???????? ?? ????? 
???????? ?????. ? ??????? ???????? ?????????? ??????? ?? ??? ??????? ??????????, ???? 
?? ???? ??? ??? ?????? ??? 1992 (???? ?? ????? 11, ?, ??? ????? ??????? ??? ???? 
?????????? ????? ??? ????????? ??????) ??? ?? ???? ?? ?? ???? ??????? ?????? (???? ? 
??????? ??????? ??? ????? ??????? ???? ???????? ?????????? ????? ??? ????????? 
??????, ???? ???? ??? ?????? ????? ??? - ????? ??? ???????? ??? ????????? Argos 
Distributors - ??? ??????????? ????? ??? ??? ??????? ?????????? ????). ???? ?? ?????? 
??????????, ???? ????? ?????????, ?? ??????? ??????? ?? ???????????? ?????? ??? ???? 
??????. ?????????, ???? ??? ????????? ??? ??????? ?????????, ????????? ??? ???? ????? 
??? ????????? ???? ? ???? ?????? ???? ?????????? ????? ??? ????????? ??????. ?? ??? 
?????? ?????????, ?? ??????? ??? ??????? ????? ?? ??????? ?????? ???????? ??? ??? 
???? ??????. ?? ?????? ?????????? ???????? ?? ?????????? ???? ???? ??????? Becker . ? 
??????? ???? ???????????? ??? 1) ???? ?? ?????? ????? ??? ???? ????????? ??? 
????????? ?????? ??? ?????? ? ??? ??? ???? ????????? ????? ??? 2) ? ?????? ??????? ??? 
??????? ??? ???????? ???????? ??? ????? ??????? ??????? ?? ??????? ??????? ?? ??? 
???????????? ?????? ??????? ??? ??????? ???????????. ????????? ???, ???? ?? ?????? 
??????????, «? ????? ?????????? ??? ????????? Becker» ??? ?????????, ? ???? ?????? ??? 
?????? ?? ????? ??????????.

30. ??? ??????? ???? ?????????? ??????? ???????????? ? ?????? ??? ????? ??? 
??????????? ???????????? ?? ??? teacakes. ???????? ??? ??????? ???? ?????????? ??? 
?????????? ???????? ??????, ???????? ?????????? ?????????? ?? ???? ?? teacakes. ??? 
?????? ???? ??????? ?? ?????? ?? ?? ??????? ??????? ?? ??????? ?????????? ??? ?? 
????????? ?????? ???? ????????? ???? ??? ????? ??? ?????? ???? ?????????? ????? ???? 
?????? ?????????, ???? ???? ? ????????? ???? ??????????? ???? ????? ???????? ???? ?? 
????? ??????????? ??? ???????.

31. ? Marks & Spencer ??? ? ???????? ????????????? ?? ????????? ??? ????????????? - ?? 
????????????? - ??? ????????? ?? ?????? ?????????? ??? ??? ????????? ??? ??????? 
???????? ?? ?????????. ? ???????? ??????????? ??? ? ???????? ??????? ???????? 
????????? ?????????? ????????? ?????????????. ??? ??????? ??? ??????? ???, 
?????????? ??? ??????? ??? ?????? 249 ??, ?? ????? ?????? ?? ??????? ???????? ??? ? 
?????? ????? ?????????? ???? ????? ?? ???????????? ??????????. ? ???????? ??? ? Marks 
& Spencer ??????????? ?????? ???? ????????? ??? ??????? ?????????? Jacobs ???? 
??????? ???????? ???? ????????? , ? ?????? ??? ?????? 14 ??? ????????? ????? 
???????????? ??? ??? ????? ? ???? ???????? ???? ??????? ???? ?????? ?????????, ???? 
?? ????? ???? ?????? ?? ???????????? ??? ? ????????? ???? ??????????? ?????, ?????? 
??????? ?? ??? ??????. ???? ??? ????????, ? ???????????? ??? ????????? ?? ?????? 
?????????? ????????? ??? ??????? ?? ??? ????? ??? ?????? ????? ??? ??????????? ??? 
????????? ??? ??? ?????? ????, ??? ??? ??? ???? ????????? ????? ??? ????????? ??????, 
???? ???? ??? ????????? ??? ???????? ??????????. ???? ? ???????? ??? ??? ? Marks & 
Spencer ??????? ?? ????????? ? ?????? ???? ????? ???? ??? ??????? ???? obiter dictum, 
???? ???? ?????? ???????? ??? ???????????? ??? ????????????? ??????????.

32. ???? ????? ????????? ??????? ?? ?? ????? 234 ?? , ?? ?????????? ?????? ??? 
?????????? ??? ?? ???????????? ????????? ??? ??? ???????????? ??? ??? ????????? ??? 
??????????? ???????? ??? ?????????? ??? ??? ????????????. ??? ?????, ?? ??????? ??? 
????????????, ???? ??? ?? ??????? ???? ??????????, ???? ??????? ??? High Court ??? ??? 
Court of Appeal ?????? ??? ?????? ??? ?? ???? ?? ?????? ??? ?? ????????? ?????????? .



33. ??? ?????? ???????? ??????????? ?' ???? ?? ?????. ?? ??? ????? ?????????? ??? ???? 
?????? ?? ???????? ??? ??? ?????? ??????????? ?????, ?? ?? ??????? ?? ??????? ??????? 
????? ?? ???????????? ?? ?????????? ??? ??????? ??? ??? ?????? ???? ?? ???? ??? ?? 
???????? ??? ?????? ??????.

34. ?? ???????? ?????????????? ???? ??????? ????? ??? ? ??????? ????????? ??? ?? 
??????? ????? ??? ??????????? ??? ??? ???? ??? ?? ????, ??????????? ???? ??? ?? 
?????????? ??? ?????? ? ?????????? ?????????. ?? ????????? ?? ??? ????? ??? ??? 
????????? ??? ???????, ?? ?????????? ???? ?????? ?????? ?? ????????????? ????? ??? 
???? ???? ??? ????????? ??? ???? ?????? ????????? ? ??????, ?????? ??? ????????? ?? 
??????????, ? ???? ???????? ???? ??????? ???????, ???' ?????, ?? ???????? ??? ???? 
?????? ????????? ??? ??? ???????? ??? ???? ???????? ????? ??? ??????????. ???????? 
???????? ??????? ??? ?????? ? ???? ???????? ??? ??????? ???? ??? ???????? ??? ??????? 
????????, ???? ?????? ??? ??????? ??????????, ???? ???? ????????? ??? ??????? ??? ?? 
??????? ????? ? ????? ??? ????? ???? ???????? ?????????? .

35. ?????, ??? ???? ????? ??????????? ??? ?????????????? ??? ???????, ?? ???????????? 
??? ??? ????????? ???????? ?????????? ????? ??? ????????? ???????????? ??????????? 
?? ?????????? ?? ?? ?????? ????? ???????? ????? ? ??? ??? ??????.

36. ?? ?????????? ???????? ??? ??????????? ? ???????? ??? ? Marks & Spencer ????? 
??????? ??? ?? ?????? ??? Commissioners ????????? ???????? ?????????. ???' ???, ????? 
????????? ? ??????? ??? ??? ??????? ?????. ? ?????? ???????? ????????? ???? 
????????????? ??? ????????? ?????? ??????? ???? ???????? ??????? ???????, ????? 
????????? ???????? ?????? ?? ??????????? ??????? ??????????? ???????????? ??? ???? 
??? ????????? ? ??????. ????????, ?????????? ???? ??? ???????? ??????? ????? 
????????? ????????? ??? ??? ?????? ????????? ??? ???????? ????? ??? ?????????? 
??????? ??????.

37. ?? ?????????? ??? ????????? ?? ??? ?????? ??????? ???????? 1) ???? ???????? ??? 2) 
???????? ??? ??????? ??????? ?????????? ??????? ???? ?? ??????????? ??? ???????. 
????????????, ??? ??? ?????? ????, ??? ????? ??? ????????? ??? ? ???????? ??????? 
??????? ??????????? ??? ??? ???? ???????? ??? ????????? ??????, ????? ??????? ???? 
?????? ? ?????? ????????? ??? ? ?????? ??????????? ??????? ?? ???????????? ??????? 
?? ??? ?????? .

38. ??? ????????, ????????? ??? ?? ?????? ?? ?? ??????? ???????????? ?? ??????? ?? 
???????????? ?? ?????????? ??? ????? ?????? ?? ???????? ??? ??? ?????? ???? ?? 
???????? ??? ???? ?????? ?????????.

39. ?? ???? ?????, ?? ?????? ????? ??, ?? ????????? ?????????? ????????? ??? 
????????????? ???? ?????? ????????? ?????????? ???????, ??????????? ???????????? 
???? ???????? ?? ????? ?? ?????????? ?????? ? ?? ????????? ??? ???? ???????? ??? ?? 
??????? ????? ??????, ???????? ??? ?? ?????? ??????????, ?????? ?? ??????????? ???? ? 
???????????? ??? ????????? ?????? ?????? ?? ??????????? ?????, ?????? ??????? ???? 
??? ??????. ?? ???? ?????, ??????????? ? ??????, ???? ???? ????????? ??? ??? ????????? 
????????, ?? ???????? ????????????? ?????? ??? ??? ???????? ??? ??????? ??????? ??? 
????? ???? ??????????;

40. ???? ?? ????? ???, ? ???????? ??? ??????? ???? ????? ???????????? ??????????. ?? 
??????????? ? ???????? ??? ????????? ???????????, ???? ?? ???? ?? ???????? ??? ?? 
?????????? ???????, ???????? ??? ????????? ??? ??????? ???? ?????? ?????????, ?? 
?????? ?? ?????????? ??? ????????? ?? ????????? ??? ??? ??????, ??? ??? ?? ????????? 
??????, ???? ??? ?? ???????? ??? ??????? ??? ????????? ??????. ?? ??????????, ???? 



????? ?????????, ???? ??????????? ?? ?????????? ??? ??????? ??? ?????????? ???????? 
???? ????????? ??? ?? ???? ????????? ??? ??????? ??????????. ?? ?????????? 
???????????? ??????????? ???? ??? ????????? ?????? ???? ?? ? ??????? ???????? 
???????? ?? ??????????? ??? ?????? ???? ??????????? ???? ??? ?????? ??????? 
????????? ??????? ??????????, ?????? ???' ???????? ???? ??? ??????, ??? ??? ???? ? 
?????? ???????? ??????? ???????? ???? ???????? ??? ??????? ???? ????????? ?? 
???????????? ?????? ?????????.

41. ???? ? ??????? Becker ?????? ?? ?????????? ?? ?????????????. ? ??????? ???? 
???????? ??? ????????? ???? ????? ?????? ?????? ????? ???? ????????? ????????????? 
??? ?????? ??? ????????? ??? ?? ?????? ?? ?? ??????? ?????????, ?? ??? ?????? 
?????????, ?? ???????????? ??? ??????. ??? ??? ??????????? ?????, ?? ?????????? ????? 
??? ??? ???????????? ??? ? ??????? ?????? ?? ??????????? ?? ?????????? ??? ????????? 
???????? ?????????. ??? ?????? ?? ???????? ??? ????, ???? ??????? ???????? ?? 
????????? ??????????, ???, ???? ?????? ????? ???? ???????? ????? ?? ???????? ?????, ?? 
????? ???? ???????????? ??? ???????? ???? ???????? ??? ???????, ? ??????? ??? ?????? 
????? ?? ???????? ?????????? ??? ??? ?????? ?????. ???? ???? ????????? ???? ?????? ?? 
????? ????? ??? ?????????? ???????? ??? ???????.

42. ?? ??????????? ??? ??????? ?? ????? ???? ??????? ??? ?????????? ??????? 
????????????? ????? ???? ?? ???????????? ??? ??? ??????? ????? ???????????? 
???????????? ? ??????????????. ????????, ??? ?????? ?? ????? ?????, ?????? ????????? 
??? ??? ???????? ??? ????? ???????, ? ???????? ??? ????????? ?????? ??? ??? ?????? 
????????. ? ????????????? ?? ??? ???????? ??? ???? ??? ?? ?????? ?????????? ????? ??? 
????????? ?? ????????? ???? ?? ????????????? ?? ?????????? ?? ??? ?????? ??????????.

43. ??????????, ??? ?? ?????????? ????????? ??? ?? ????? 11 ? ??? ??????? ???? ??? 
????? ?????????? ??? ????????? ?????? ?? ??? ????????? ??? Finance (n° 2) Act 1992, 
section 10, ???? ???? ?? ????????? ????? ???????????? ??? ???????????? ?? ?????? ????? 
???? ?? ?????????? ?? ?????????? ??????????? ???? ??? ??????. ?? ??????????? ??? 
?????????? ?? ??????? ??? ????? ???? ??? ??????? ????? ?? ?????????? ???? ???????, 
???? ??????????? ??? ???? ??????????? ??? ????????? ???????. ????????, ??????????? 
???' ???? ??? ????????? ?????????? ???? ?? ?????????? ?? ??????????? ?????????? ???? 
??? ??? ?????? ?????????? ?? ??????????? ??? ?? ??????? ???????????? ?? ?????????? 
??? ??????? ?? ??????? ??? ?? ????????? ??????.

44. ??? ?? ?????????? ??? ???????? ????????? ????????? ???????? ????? ??? ?? 
Commissioners ????????? ??? ?????? ?????????? ????????? ???' ???????? ???? ??? 
?????? ???? ?? 1992, ????? ???? ????? ?? teacakes ??? ??? ?? ?????? ?????? ??????? 
??????. ????? ????? ?????? ??? ?? ?????? ?????????? ???????? ??? Marks & Spencer ?? 
???????? ?? ??????????? ??? ?????? ???? ??? ?????????? ????? ??????????? ?????????. 
??? ????, ???? ?? ????? ???, ????????? ??????????? ???, ?? ??????????, ???? ?? 
??????????? ????? ??? ??? ?? ??????? ?????????? ???????? ???????? ???? ?? ????????? 
??????. ???' ????? ??? ?????, ?? ??????? ???????? ?????? ??? ????????? ??? ????? 
????????? ??? ??????? ?????? ??? ????? ???????.

???????? ??? ????????????? ??????????

45. ?? ?????????? ??? ?????? ????? ????? ?? ?? ?????? ??? ??????????? ????????????? 
??? ????????? ? ???????? ????????? ??? ????????? ??? ????????????? ??? ?????????? 
????? ??? ?????? ?????? ?? ????????? ?????? ?????????? ??? ??????????? 
????????????? ?? ????? ??????????? ???? ??? ????? ??? ??????????????????? ??? ??? 
??????????????? ????????????.



46. ? Marks & Spencer ??? ? ???????? ????????? ?? ??? ??????? ???? ???????????? ??? ?? 
?? ???? ??????????? ????????? ??? ???????? ???????? ??? ????????? ?? ??????????? ??? 
????????? ??? ?????? ????? ?????, ????????, ???????????? ???? ????? ??? ?????. ??? 
??????? ??? ??????? ????, ????????????, ?????????, ?? ????? 6, ?????????? 1, ??? 
?????????? ????????? ???? ????????? ??? ??????????? ??? ???????? (??? ????: ????) ??? 
?? ????? 1, ??? ?????? ??????????? ????? ??? ?????????.

47. ?? ??????? ????? ????? ?????????????? ??????? ??????? ?? ????????? ??? ?? ?????? 
?????????? ??? ??? ???? ??? ???????????????????. ??? ????????, ?? ????? ?? ???? ?? 
???? ??? ???? ??? ??????????????? ????????????. ?????, ?? ???????? ?? ???????? ?? ?? 
???????????? ??? ???????? ? Marks & Spencer ??? ??? ???? ??? ??? ?? ????? ?????????? 
??? ???????? ????? ???.

48. ?? ??????????, ????? ????? ??????? ??? ?????? ??_?? 1992 ??? ??????? 1992 ? Marks 
& Spencer ???????? ??????????? ?? ??????? ??????? ?????????? ??? ??? ???????? ????? 
??? ????????? ?????? ?? ????? 11, ?, ??? ????? ???????.

49. ??????, ???? ?? ????? ???, ????? ??????? ???, ???? ????? ????????? ??? ???????????, 
? Marks & Spencer ???? ???????? ?????????? ??? ????? ?? ??? ???????????? ???? 
???????? ??? ?????????? ???????. ????????????? ???, ???? ????? ????????? ??? 
???????????, ?? ???????? ???? ????????? ????? ??? ????? ?????????? ??? ?????? ????? 
???? ???????? ??? ??????? ??? ?????????? ??????? ???????? ?? ?????????? ??? 
??????????? ??? ????? ?????????? ????? ??????? ?? ??? ?????????? ????????? ???? 
???????????? ??? ???????????? ?????????? ????????????? ???? ??????? ?, ???????? ??? 
???????????, ??? ?????????? ?????????? ????????? ?????????? ?????, ???? ????? ????? 
?????????? ??? ?? ?????????? [????????? ??? 9?? ????????? 1983, 109/82, San Giorgio 
(??????? 1983, ?. 3595, ????? 12)· ??? 2?? ??????????? 1988, 309/85, Barra, (??????? 1988, 
?. 355, ????? 17) ??? ??? 6?? ??????? 1995, C-62/93, BP Soupergaz (??????? 1995, ?. ?-1883, 
????? 40)]. ????????, ?? ?????? ????? ???????????, ???' ?????, ?? ?????????? ???? ?????? 
??? ???????????? ???? ???????? ??? ?????????? ??????? (??????? ??? 14?? ?????????? 
1997, C-192/95 ??? C-218/95, Comateb ?.??., ??????? 1997, ?. ?-165, ????? 20) . ???? ????? 
BP Soupergaz ??? ??????????? ?' ???? ?? ?????, ?? ?????????? ??????????? ?????? ??? ?? 
???????? ?????????? ????????? ??? ???? ????????? ??? ?? ??? ???? ?????????? ?? 
???????? ???? ?? ????????? ??????.

50. ? ????????? ??? ???????? ????????? ?????????? ?? ??? ??????? ??? ???????????? ??? 
???? ??? ??' ??????????? ???????? ???, ????????? ??? ? ?????? ??? ???????? ????? 
??????? ?????????? ???? ???????? ?????????? ????? ?? ??? ????? ?????????? ??? ??? 
?????????? ???? ???? ???? ???????? ??? ?????????? ???????, ? ????????? ?????????? 
??? ??????? ?? ??????? ???????? ?????? ?? ???????? ????? ??? ??? ?????????? ?????? 
?????????. ??????? ??? ?????????? ?????, ?? ???????? ?????????? ???????? ???? ???? 
??? ??????? ???????? ???????? ????? ??? ??????? ?????????? ??? ??????? ???????? ??? 
??? ???? Commissioners ?? ??????? ????. ???? ???? ??? ?????? ????? ??? ????????????? 
?????????, ? Marks & Spencer ?? ???????? ?? ???? ?????? ?????????? ??? ?? 
?????????????? ?????????? ????????? ??? ???????? ?????????. ???? ??? ????????? ??? 
???????? ?????????, ?? ???????? ???? ????? ??? ????????? ?????????. ???? ? ??????? 
??????????? ????????????? ?????????? ??? ??????????? ???? 18 ??????? 1996, 
??????????? ?? ??????????? ??????????? ? ?????? ?????????? ??? ???????? ??????????, 
? Marks & Spencer ??????? ????? ??? ???????????? ????????, ??? ??? ?????? ??? 
???????? ?? ???????? ?????? ?????????? ??? ????? ??? ???? ????????? ????????????? 
????? Commissioners ?? ??. ????????? ??? ? Marks & Spencer ??? ???? ????? ???? ??? 
?????????? ???? ???????? ????? ?????? ???? ?????????? ??? ??????????? ????????????? 
?? ??? ?? ?????? ?????? ??????? ??????, ?? Commissioners ??? ???????????? ?? ????? 



??????? ???? ?????. ????????, ???? 18 ??????? 1996, ? Marks & Spencer ??? ???? ????? 
?????????? ?????? ?????????? ??? ??????????? ????????????? ?????.

51. ?????, ??? ?? ??? ??? ?????????? ??? ???????????, ??? ? ???????????? ??? ????? ??? 
?????????? ??????????? ??? ?????? ?? ????????????. ? ????????? ??? ??????????? 
????????? ?? ???????? ?????? ??? ??????????? ?????????? ??? ????? ??? ????? 
?????????? ???? ??????? ????? ???? ???????? ??? ??????? ??????? ??? ??? ??????? 
????????? ??????? ??? ?????? ?? ???????? ???? ?????? ?? ????????. ?? ????????? ????? 
??????? ?? ??????? ??? ??????????? ??????????, ??? ???????????? ??? ?????????????? 
?? ??? ????????? ?????, ??? ?????????? ????? ??? ?????? ?? ???????? ??? ?????? ?? 
???????????? ??? ??? ?????? ????.

52. ????????, ?? ??????? ??? ????????? ??????????? ??? ????? ??? ?????? ??? 
??????????? ??? Marks & Spencer ???? ????????? ??? ??????????? ????????????? ?? ??? 
?? ?????? ?????? ??????? ??????, ???? ??? ???????????? ??? ????? ? ??????? ????????? 
???? ????????? ????? ??? ???????????. ??????????, ????????? ??? ?? ?? ? ??????????, 
???????????, ??? ?????????? ????? ??? ?????? ??????? ?? ??????????? ?? ???????? 
??????? ???? ??? ???? ??? ???????????????????, ???? ???? ???? ?????????? ??? 
????????? ??? ???????????.

53. ? ????????? ??? ??????????? ??? ?? ??????? ??????? ????????? ??? ????????? ??? 
????????? ????????????? ?? ???????? ???? ?? ????????? ?????? ????? ????? ??????? ??? 
?????.

54. ? ?????? ???? ????? ??? ??????????, ??? ????????????? ????? ??? ???? ?? ??? 
??????? Roquette Frères , ???? ?? ????:

«[...], ???????? ?????????? ????????? ???? ????? ??? ??????? ??? ??????????? 
????????????? ??????? ?????, ???? ????????? ?????? ???? ???? ??????? ?????? 
??????????? ?? ?????? ?? ??????? ???????????? ?????? ??? ?? ???????? ??? 
????????????? ???????????? ??? ?? ?????? ?????? ??????? ????? ??? ?????????? ???? 
?????????? ??? ?????????? ??? ??????????? ?? ????? ?? ?????????????? ?????? ??? ?? 
????? ?????????? ??? ?????????? ???????, ?????????????? ??? ?? ????????????? ????? 
???????????? ??? ??????? ?? ????? ???? ???????? ???????? ??? ??????? ??? ??????? 
????????? ?????????? ?????? ?????????? ???? ????????????? ???? ?????? ???? ?? 
????????? ????????? ??????? ??? ?????? ??? ???????????, ??? ??????? ??? ?????? ????? 
??? ????????? ?? ???????????? ?? ?????? ?????????? (??. ????????? ??? 16?? 
?????????? 1976, 33/76, Rewe, ??????? ????? 1975, ?. 747, ????? 5· 45/76, Comet, ??????? 
????? 1976, ?. 765, ??????? 13 ??? 16· ??? 27?? ??????? 1980, 61/79, Denkavit Italiana, 
??????? ????? 1980/?, ?. 605, ????? 25, ??? ??? 29?? ??????? 1988, 240/87, Deville, ??????? 
1988, ?. 3513, ????? 12)».

55. ? ????????? ??????????, ??? ?????? ? ?????? ??? ??????????? ??? ?? ?????? 
?????????? ????? ??? ????????? ?? ???????????? ??? ?????? ?? ?????????? ??????? ???? 
?????, ?????????? ??? ???? ??? ??????????????????? ??? ?????????? ???????.

56. ??? ?????? 30 ??? ????????? ??? ??? ??? ?????? ??? ??????????????? ????????? 
Roquette Frères, ??????? ??????????? Ruiz-Jarabo Colomer ????? ??? ?????????? ??? 
??????????? ???? ?????? ?? ?????????? ?????????? ?? ??????? ???? ?? ????????? ?????? 
??? ?????????? ??????? ?????????? ???????? ?????????, ??? ????? ??????????, ???? ?? 
???????? ??? ????????? ??????? ??? ??????????? ???? ??? ?????????? ???? ???? ??? ??? 
??? ??????? ??????????. ???? ??????????? ?????, ?? ?????????? ???????? ??? ??????? 
?????? ?????????? ??? ??????? ?? ????????? ??? ????????? ????????? ??????? ? 
??????????? ??????? ??? ?????? ??? ??????????? ??? ??????? ? ????????? ?????? ????, 
????? ??? ???? ? ??????? ??? ?????????? ????? ???????????, ?? ???????, ??? ????? ? 



?????? ???????? ??? ?????????? ??????? ?????.

57. ??????????, ???? ??????? ??? Aprile ??, ?? ?????????? ??????????? ??? ? ?????????? 
??? ????????????? ???????????? ?????????? ??? ??? ????????? ????? ???????????? ???? 
???????? ??? ?????????? ??????? ??? ????? ???????? ??????????? ???? ??? ???? ??? 
??????????????????? . ?? ?????????? ??????????? ?? ????????? ???? ?? ??? ??????? ??? 
Dilexport: «[...] ?? ????????? ??????, ??? ?????????? ?? ?????? ????? ???? ??? ?????? 
????????? ??? ??????????? ??? ??????? ??????? ? ?????? ?????????? ???? ?? ????????? 
??????, ?? ???????? ????????? ??? ????????? ??? ????????????? ??? ??? ????????? 
????? ??? ?????? ??? ????? ???????????? ???????? ???????? ??? ??????? ??? ?? 
???????????? ???????? ??? ????????? ??? ???????????, ?????? ? ??????????? ???? ??? 
????? ???????, ???? ?????????????? ??????? ??? ?????? ??? ?????? ?? ???? ????????? 
??? ????????? ??????? ? ?????????? ??????? ??? ?????? ??? ??????????? ??????????» .

58. ?? ??????????? ??? ?????????? ??? ?????? ??? ?? ????? ???????????? ??????? 
????????? ????????? ??? ???? ??? ????????? ?? ??????????????? ?????????, ????? ? 
???????? ????????? ?????????? ??????????? ??? ????? ?????????? ??? ??? ?? ???? ???. 
?? ?? ??????, ???????? ??? ????? ??????????? ???? ????, ?? ?????? ????????? ?? ????? 
??????????? ??? ????? ????? ???? ??? ????? ??????? ??? ??????????? ????????? ?? 
????????? ??? ?????????? ????, ???? ??? ????? ????? ?? ?????? ???? ??? ??? ?????????? 
??? ????????? ??????????? ????????????? (18 ??????? 1996) ? ???? ??? ??? ?????????? 
???????????? ??? (19 ??????? 1997), ????? ???????? ?????? ?????????? ??????????? 
????????????? ?????.

59. ?? ??????????? ??? ???????? ??????? ???????????? ??????????? ???????? ?? ???? 
??? ???????? ? ??????? Barra . ???? ??????? ????, ? ?????? ????????? ????????? 
??????????? ??? ????????? ????? ??? ?????? ???????? ?? ??????? ? ????????? ????????? 
??? ???????????? ??????????? ??? ??? ???????? ?? ???????? ?????????????? 
???????????? ????? ?? ???? ????? ??? ????? ??????? ????? ???? ?????????? ???? ??? ??? 
?????? ??? ????????? ??? ??????????? ?? ??? ????? ????????????? ?? ?????????? ??? 
???????? . ?? ?????????? ??????????? ???????, ???? ??????? 17 ??? 21 ??? 
??????????????? ?????????, ??? ??? ?????????? ??????? ????? ??? ?????? ?????? ???? 
?????? ?? ??????? ??? ??? ??????????????? ???? ???????????? ??? ????????? ??? 
??????????? ?? ???????? ??? ??????? ??? ??????????? ????????????? ?????. ???' ????? 
??? ?????, ??????? ??????? ??? ?????? ??? ??????????? ??? ??????? ?? ????????? 
?????? - ?? ??????????, ?? ????? 7 ??? ???????? ?? (??? ????? 12 ??) - ????? 
???????????????.

60. ?? ?????????? ??????????? ??? ??????? ??? Barra ?? ??? ??????? ??? Deville . ? 
??????? ???? ???????? ??? ??????? ?????? ????? ??? ?? ??????????, ?? ???? ?? ????? ?? 
?????????? ???? ???????????? ??????????? ??? ????????? ???? ?? ????? 95 ??? ???????? 
?? (???, ??????? ?????????????, ????? 90 ??). ???? ??? ?????? ???? ??? ????????? 
????????????? ? ??????? ?????? ????????? ??? ??? ???????? ?????????? ??? 
??????????? ????????????? ??????. ?? ?????????? ?????? ??????? ??? ????? 13 ??? 
????????? ??? «? ??????? ????????? ??? ?????? ?? ????????, ???? ??? ?????? ????????? 
??? ??????????? ??? ??? ????? ????????? ??? ???????? ?????????? ??????? ?????????? 
??? ???????, ???????????? ?????? ? ?????? ?? ??????? ?????? ??? ??????????? 
??????????? ??? ????? ?? ?????? ????? ??????????? ?????????? ??????? ??? ?? ???? 
??????????? ?????????». ?? ??? ?????? ?????????, ? ?????? ??? ??????????? ??? ? 
??????? ????????? ??????? ?? ?????????? ?????????? ????????? ???????.

61. ? ????? ??? ?????????? ?? ????????? ???? ????? ???, ???? ??????????? ?????????? 
????? ?? ??????? ????????? ??? ???????? ??? ???????????? ???????????? ??? ????????? 
??????????? ??? ?????????? ??? ?? ????????? ?????? ??? ????????? ?????? ??? 



????????? ????? ??? ????? ?????????? ???? ???????? ????? ??? ???????, ????? 
????????? ??????? ??? ???? ???????????? ???? ???? ?? ???????? ?????? ? ?? ????? ?? 
?????????? ????. ???' ????? ??? ?????, ?? ?????????? ????, ??? ??????? ?? ??????????? 
???? ???? ??? ?? ????? ?????????? ??? ?????????? ???????, ?????? ??? 
?????????????????? ????.

62. ???? ??? ????? ???, ? ???? ??? ??????????????????? ??? ????????? ??? ??????????, 
???????????, ??? ??????????? ?????????? ??? ????? ???? ??? ???????? ?? ?????, ??????? 
??? ???????????? ??????????? ?????????, ????? ??? ???????? ?????? ??????????, ???? 
???? ????????? ??? Marks & Spencer, ???? ??? ???? ????? ?? ??????, ???????? ??? 
???????????? ??? ???????????? ??????????? ?????????, ?? ????? ????? ??????? ?? 
?????????? ?? ????????? ??? ?????? ??????. ?? ?????????? ??? ?? ????????? ?? 
????????? ???????? ???????? ????? ??? ??????????? ??? «???????» ????????? ?????????? 
?? ??? ???????? ??????????????????? ??????? ???? ???????????? ????????? ??? 
?????????? ???????????. ?? ?????????? ?? ??? ??????? ??? Barra, ??????????? ????? ?? 
?????????? ??? ??????? ??? ??? ????? ????? ???????? ?????? ?????????? ??????????? 
????????????? ?????. ??? ???? ?????? ??????, ??? ?? ???????? ??? ???????? ????????? 
?????????? ???? ???? ??????? ??????.

63. ? ???????????? ??? ?????????? ???? ?????? ???????? mutatis mutandis ???? ???????? 
??? ????? ?? ??????? ??? ??? ????????? ????? ?? ??? ????? ?????????? ???? ???????? 
??? ????????? ?????? ????????????? ??? ?????????? ???????, ?????? ?? ????????? ????? 
????? ???????? ?????????? ????? ???? ?????? ?????????, ???? ???? ???????????? ?? 
???????? ???? ?? ??????????? ????, ???? ???? ????????? ??? ??? ??????.

64. ?? ?????? ?????????? ?????, ?????????, ?? ? ??????????, ??????????? ??? ?????????? 
????? ??? ?????? ?? ??????? ??????? ?? ????????? ?????? ????? ????? ???????????? 
???? ??? ???? ??? ??????????????? ????????????.

65. ? Marks & Spencer ??? ? ???????? ??????? ??? ??? ??????? ???? ?????? ?? ????? 
?????????? ????????. ???????????? ??????? ??? ??????? Meiko-Konservenfabrik .

66. ? ????????? ??? ???????? ????????? ?????????? ??????? ??? ? ???? ??? 
??????????????? ???????????? ??? ????????? ?????? ???? ????????? ??? ??????? ?? 
????????? ?? ??????? ??? ??? ???? ??? ??????????????????? ??? ??? ???? ??? ????????. 
??? ?? ?????? ??? ?????????? ???????, ? Marks & Spencer ???????? ????????????? ?? 
???? ??????????? ??? ? ?????? ??? ?? ?????????? ????? ??? ??????? ??????? ??????? ?? 
????? ??? ?????. ????????? ??? ??? ????????????? ??? ? ?????? ??? Marks & Spencer 
????? ?????????????? ??????? ?? ?? ?????????? ????????? ??????, ? ???????????? ??? 
?????? ????? ?? ???????? ?? ??????????? ???? ???????? ??? ????? ??? 
??????????????????? ??? ??? ????? ??? ????????. ???? ?? ????????? ??????, ????????? ? 
????????? ??? ???????? ?????????, ? Marks & Spencer ??? ???????? ?? ???? ??????????? 
?? ???? ?? ??? ? ?????? ??? ?????????? ?? ?????????? ????? ??? ??????? ??? ????? 
???????? ???? ?? ??????? ?????? ??? ????????? ??? ???????? ????? ???? ??????????? 
?????. ? ????????? ??? ???????? ????????? ??????????? ??????? ??? ???????????? ????? 
??? ??? ?? Commissioners, ?? ??????? ?????????? ????, ????????? ?? ????? ????????? 
?????????? ????? ??????? ???????? ???????? ??? ?????????? ???. ?????? ??? ???????? 
??????? ??? ?????????? ???????? ????? ??? ??? ????????? ??? ?????????? ??? ??? 
???????? ??????????, ? ?????????? ????????? ??????, ???? ?? ????????? ??????, ?? 
????????????, ??????? ?? ???????????. ? Marks & Spencer ??? ?????? ???????? ?? 
??????????? ?? ?????????????? ???????????. ? ????????? ????????? ??????????? 
??????, ??? ??????? ??? ?????????? ???, ??? ? ?????????? ??????????? ???????????? 
???? 18 ??????? 1996, ??? ? Marks & Spencer ??????? ??? ?????? ??? ?????????? ????? 
???? 31 ????????? 1996. ????????, ??? ???????? ?? ?????????? ??? ?? ???? ??????? 



?????? ??? ????????? ??? ????, ?????????????? ?? ???? ???, ?????????? ??? ??? ??????? 
??? ????????.

67. ?????????? ???, ???? ????? ????????? ??? ???????????, ?? ??????? ????? ??? ??????? 
??? ?????????????? ??? ????????? ?????? ???????? ?????? ???? ???????? ??? ??? 
???????? ??? ??????? ????? ??? ??????? ????????. ??? ?????? ???? ?? ??????????? ??? 
??? ???? ??? ??????????????? ???????????? ??' ?,?? ??? ??? ???? ??? 
??????????????????? . ????????, ?????? ???' ????? ?? ??????? ?? ? ???? ??? 
??????????????? ????????????, ?? ???? ??? ?????????? ???????, ??? ????????? ??? 
??????????, ???????????, ??? ??????????? ??? ??? ???????? ?????????? ??????????? 
?????????????????? ????????. ??? ????????, ??????? ?? ?????? ?? ??? ???? ????? ? ???? 
???? ????????? ??? ?????? ???????? ?? ?????????? ??????????? ??? ??????????? 
???????? ?????????? ????? ????????????? ???? ???????? ????????? ??? ?????????? 
??????? ?????? ?????????????.

68. ?? ?????????? ?? ?????????? ?????????? ??? ??????? ??????? ??? ?????????? ??? 
??????????? ??? ??? ???? ??? ??????????????? ???????????? ?? ?????????:

- ??????, ?? ?????????? ?????? ?? ????? ????????? ??? ? ???? ????, ? ????? ???????? 
???????? ??? ????? ??? ????????? ???????, ???????? ????? ??? ?????????? ??????? 
?????? . ? ???? ???? ????????? ?? ??????? ??????? ?? ????? ???????? ??? ?????? ?? 
???????????? ??? ?? ??????? ??????????? ??? ??????? ??? ????????? ??? ?? ????????? 
?????? ?? ????? ???????????·

- ????????, ? ??????? ????? ??? ?? ??????? ??? ??????? ?? ????? ??????????? ?? ???? ?? 
??? ?? ??????? ??????? ??? ????? ???????? ?' ?????? ??? ????????? ?? ?????????????. ? 
?????????? ????????? ????????? ???????? ??? ??? ?????????? ??? ??????????? 
?????????? ???? ??? ?????????????? ??????????? ??????????? ???, - ???????? - ???? ??? 
??????? ??? ?????????? ??????? ?????????, ????????????? ????????? ??? ?????????? 
?????? ·

- ??????, ?? ??????? ?????? ?? ??????? ?? ????? ??????????? ?? ???? ?? ??? ?? 
?????????? ??? ????????? ??????? ??????????? ????????? ??? ???????????? 
??????????? . ???? ?? ???? ??????????? ??????????? ????? ?????? ? ?????????? ??? 
????? ??? ?????? ??????, ???? ???? ????????? ??????????? ??????????? ??????? ??? 
?????????? ?? ?? ?????????? ?????? ?????????? ?????? ? ?? ???????????? ?????? 
??????? ??????????? .

69. ??? ?? ??????? ????????? ???, ?? ???????? ???? ?? ???????????? ??? ??? ????????? 
??? ???????? ?????????, ? ???? ??? ??????????????? ???????????? ????????? 
??????????? ?????? ???????? ??? ??????????? ??? ???????? ??? ?????? ?????. ?? 
??????????? ???? ??????? ???????? ??? ????? ?? ??? ????? ?? ??????? ????? ????????? 
??? ????????? ??? ????????? ?????? ???? ??????????? ??????? ??? ???? ??????? ?? 
??????? ??????? ?? ????????? ??????????. ??????????? ??????? ???????? ???? ??? ????? 
????????? ??? ??????????? ??? ????????? ??? ?? ??????? ????? ???????? ?????????? 
??????????? ????????????? ????? ????? ???? ????? ??????? ???? ?????????????? 
??????? ??? ????? ???????? ???? ????????? ????? ??? ??????????? ??? ???, ???? 
????????, ? ???? ??? ??????????????? ???????????? ?????? ?? ?????????? ????? ?? 
«??????» ???? ??? ???????.



70. ????????, ?????? ?? ????? ????? ???, ?? ???? ??? ?????????? ???????, ? ???? ??? 
??????????????? ???????????? ???????? ?????? ??? ??????? ????????, ???? ????? 
?????????? ??? ??????? ?????????? ????? ??? ?????? ?? ??????? ??????? ?? ??????????? 
?? ?????????? ??? ??????? ??? ?? ????????? ??????.

71. ?? ?? ??????????? ???? ?????????? ???? ?????????? ?????????? ????? ??????????? 
???? ??? ?? ???? ????, ????? ?? ???? ????????????? ??????????? ? ??? ?????? ??????? 
???????????. ?? ??????????????? ????? ??? ???????? ? ????????? ??? ???????? 
????????? ???? ??? ?????? ??? ????? ??????????. ???????, ?????????, ????? ??? 
«???????» ????????? ??? ???? ???????? ???? ??? ??? 18 ??????? 1996, ????????? ???????? 
??? ?? ????????? ??????? ??????, ???? ???? ? ?????? ??? ???????? ????? ??? ???????? 
?????? ?? ?????????? ?? ??????? ??? ?????????????? ?????????? ??? ?????????? 
??????? ???????? ???????????? ???? ???????? ??? ?????????? ??????? ??. ? ????????? 
??????????? ???? ??? ???????? ??????? ??? ??????????? ????????????? ??? ???? 
???????????? ???? ???? ????? ??? ???????, ?? ???? ??????????, ???????? ???????????? 
??? ???????????, ???????????, ??? ?????????? ??? ??? ?????? ?????????? ??????????? 
????????????? ??.

72. ???? ????????, ???????? ??? ?? ??????? ??? ?????????? ?????????? ????? ???? ?? 
?????????? ?????????? ??????????? ????? ??????????? ???? ??? ???? ??? 
??????????????? ????????????.

73. ? ???????? ??? ? Marks & Spencer ?????????? ????? ??? ?? ??????? ??? ?????????? 
???? ??????? ?????????? ??????????? ?????????? ????? ?????????? ?????? ???? ?? 
????? 6, ?????????? 1, ??? ?????????? ????????? ???? ??????????? ??? ??????????? ??? 
???????? ??? ???? ?? ????? 1, ??? ?????? ??????????? ????? ??? ?????????.

74. ? ???????? ??????????? ??? ?? ???????? ??????? ??????????, ??? ?????????????? ??? 
????? 6, ?????????? 1, ??? ?????????? ????????? ???? ??????????? ??? ??????????? ??? 
???????? ??? ????????? ??? ?????????? ???????? ??? ?????????? ??? ??????? ?????? 
??????????, ??? ?????? ???? ?????????? ??? ??????????? ?????????? ?? ?????? ??? 
??????????? ?????. ??????????? ??????? ??????? ????????? ??? ?????????? ??????????? 
??? ??????????? ??? ???????? (??? ????: ????), ??? ??? ?????? ????????? ??? ?? 
?????????? ???? ??????? ??? ?????????? ???????????? ??? ??????? ?????????? ??? 
???????? ???? ??? ???????? ?????????? ??? ?????????? ??????????, ???? ???? ?????? 
??? ?? ????? ???? ??? ??????? ?? ??????????? ??? ?????? ????????? ???? ????? ???? ?? 
???????????? ? ???? ? ????? ??? ??????????? ??????? ?????????? . ?? ????, ???? 
????????? ??? ?? ????????? ???, ?????????? ?????????? ?????????? ???????? ??? ??? 
?????? ?????????. ? ???????? ??????? ??????? ??? ? ????????? ???? ??? ????????? ?? 
???? ?????????? ?? ????????, ???????????, ?????????? ??? ??? ?????? ?????????. ?? 
????? ???? ???????? ???????? ?????? ??? ???????? ??? ?????????? ??? ?? ????? ??? 
????????? ??? ??????? ??????? ???? ??? ??????????? ????????????? ??? ???????????. 
???????, ????????? ? ????????, ???? ??????????? ??? ?????? ???????????? ???? 
?????????? ??? ??????????? ?????????? ?? ?????? ??? ??????????? ????? ??????? 
?????? ?? ???????? ?? ??????????????? ??????.

75. ? ???????? ??? ? Marks & Spencer ???????????? ?????? ?? ????????? ??? ???? ??? 
????? ?? ????? 1 ??? ??????????? ??? ?????????? ????????? ??? ??????????? ??? 
???????? . ???????? ??????? ??? ????????? ??? ???????? ??????????? ?????????? ??? 
??????? ?????????? ??????? ?????????? ?? ???????????? ??? ??????? ???????? ????? 
??? ??????, ????? ??????? ?????????? ?????? ?? ?????????? ?? «?????????» ???? ??? 
?????? ????? ??? ?????????. ?? ??? ??? ??? ???????????? ????????? (Pressos Compania 
Naviera c. Belgique), ?? ???? ???????? ?????? ?? ?????????? ??? ? ?????? ?????????? ??? 
?????????????? ??????????? ??? ??????? ???????? ?????? ??????????? ??? ?? ????????? 



?? ?????????? ??? ??????? ????? ?????????? ?????.

76. ?? ???? ?? ???????????? ???? ??? Marks & Spencer ??? ??? ????????? ???????? ???, 
???' ??????? ???????, ??? ??????? ?? ?????????? ??? ???????? ?? ?????? ??????????, ?? 
????? ????? ????????????? ??? ?? ?????????? ?????????????? ???????? ??? ????? ??? 
??????????????????? ??? ??? ????? ??? ??????????????? ????????????, ?? ????? ??? 
?????????? ???????. ?? ?????????? ???? ????????????, ?? ??????? ?? ?? ?????? 
?????????, ??? ?? ????????? ?????????? ????????? ????? ??? ??????? ????? ??? 
?????????? ??????? ??? ???, ?? ?? ??????, ?????? ??????? ?????? ??? ??????? ??? 
????????? ??? ??? ????????? ??? ?????????? ??????? ??? ??? ??????? ????? ???? ?????? 
?????? ??????. ???? ?? ???????? ?? ?????????? ?????? ??? ?? ????????? ????????????? 
??, ??? ?? ?????????? ?????????, ??? ???? ????????? ?????????? ????????? ???? 
????????? ??? ???????? ?????????? ?????????? ???? ????? ???? ????????? ?????????? 
?????????? ??? ??????? ??? ????????? ??? ?????? ?????.

77. ??? ?????, ????? ???, ???? ????????? ???? ?????? ?? ????? ??? ?????????????? 
???????? ??? ????? ??? ??????????????????? ??? ??? ????? ??? ??????????????? 
????????????, ???? ????? ?? ?????? ??????????. ? ???????? ???? ????????? ?? 
?????????? ??? ???? ??????????? ???? ??????????? ??? ?? Marks & Spencer ??? ??? 
???????? ????????? ??? ???? ???? ????????? ????????? ???? ?????. ?? ???????? ?? 
????????? ??? ?? ???????? ???? ???????????? ?? ?? ????????. ????????? ??? ?? ??????? 
??? ??????? ??????????? ??? ????? ???? ??? ????? ??? ? ????????? ??? ??????????? ??? 
??????? ??? ???????? ???? ??? ?? ??? ???????, ???????? ??? ?????????? ?? ??? ???????? 
?? ?? ?? ???????? ??????????? ???????????? ??? ????????? ??? ??? Marks & Spencer ??? 
??????? ??? ?? ???? ??? ?? ???????????? ?' ????? ????? ??????????.

VI - ??????

78. ?????? ??? ???????, ???????? ??? ?????????? ?? ????????? ??? Court of Appeal 
(England & Wales) (Civil Division) ?? ????:

«???? ?????? ????? ????????????? ??????????? ???? ???????? ?????????? ????????? 
???/? ????????? ??? ????????? ?????? ????????? ??? ????? 77/388/??? ??? ??????????, 
??? 17?? ??_?? 1977, ???? ???????????? ??? ?????????? ??? ?????? ????? ??? ???????? 
?? ???? ?????? ?????? ???????? - ????? ??????? ????? ????????????? ?????: ?????????? 
?????????? ????, ??? ????? ????? ??????????, ???? ?? ????? 11, ?, ?????????? 1, ? 
???????? ??????????? ?????????? ??? ??? ???????? ?????????? ??? ????? ??????????? 
???? ??? ???? ??? ??????????????????? ??? ???? ??? ???? ??? ?????????? ??? 
??????????????? ????????????.» 


