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(Reimbursement of VAT collected in breach of EU law — Interest — Simple interest — Compound
interest — Procedural autonomy of the Member States — Principle of effectiveness — Principle of
equivalence)

| — Introduction

1. By the present reference for a preliminary ruling from the High Court of Justice of England
and Wales, Chancery Division, the Court is asked four questions concerning the obligation under
European Union law to reimburse VAT collected in breach of EU law. The referring court seeks
clarification in particular as to whether and, if so, to what extent a Member State which has
collected VAT in breach of EU VAT legislation is required, in addition to reimbursing the VAT, also
to pay interest on the principal sum.

Il — Legislative framework
A — National law

2. The Value Added Tax Act 1994 (‘the VATA 1994") contains national legislative provisions
relating to the administration, collection and enforcement of VAT and concerning the appeals
which may be brought before a specialist tribunal.

3. If a taxable person overpays VAT, section 80 of the VATA 1994 enables the taxable person
to make a claim to recover the amount overpaid. So far as material, section 80 of the VATA 1994
provides as follows:

‘80  Credit for, or repayment of, overstated or overpaid VAT
(1) Where a person —

(@) has accounted to the Commissioners for VAT for a prescribed accounting period (whenever



ended), and
(b)  indoing so, has brought into account as output tax an amount that was not output tax due,

the Commissioners shall be liable to credit the person with that amount.

(1B)  Where a person has for a prescribed accounting period (whenever ended) paid to the
Commissioners an amount by way of VAT that was not VAT due to them, otherwise than as a
result of —

(@) an amount that was not output tax due being brought into account as output tax, or
the Commissioners shall be liable to repay to that person the amount so paid.

(2) The Commissioners shall only be liable to credit or repay an amount under this section on a
claim being made for the purpose.

(2A)  Where -

(8) asaresult of a claim under this section by virtue of subsection (1) or (1A) above an amount
falls to be credited to a person, and

(b)  after setting any sums against it under or by virtue of this Act, some or all of that amount
remains to his credit,

the Commissioners shall be liable to pay (or repay) to him so much of that amount as so remains.

(7)  Except as provided by this section, the Commissioners shall not be liable to credit or repay
any amount accounted for or paid to them by way of VAT that was not VAT due to them.’

4. Where a claim under section 80 of the VATA 1994 is successful, the taxable person may
also be entitled to interest on the sum overpaid calculated in accordance with the provisions of
section 78 of the VATA 1994. Section 78 provides as follows:

‘78 Interest in certain cases of official error
(1) Where, due to an error on the part of the Commissioners, a person has -

(@) accounted to them for an amount by way of output tax which was not output tax due from
him and, as a result, they are liable under section 80(2A) to pay (or repay) an amount to him, or

(b) failed to claim credit under section 25 for an amount for which he was entitled so to claim
credit and which they are in consequence liable to pay to him, or

(c) (otherwise than in a case falling within paragraph (a) or (b) above) paid to them by way of
VAT an amount that was not VAT due and which they are in consequence liable to repay to him,
or

(d)  suffered delay in receiving payment of an amount due to him from them in connection with



VAT,

then, if and to the extent that they would not be liable to do so apart from this section, they shall
pay interest to him on that amount for the applicable period, but subject to the following provisions
of this section.

(3) Interest under this section shall be payable at the rate applicable under section 197 of the
Finance Act 1996.

Il — Facts and reference for a preliminary ruling

5. The applicants in the main proceedings have carried on or still carry on catalogue-based
home shopping businesses in the United Kingdom, in which catalogues are distributed and the
goods shown in those catalogues are sold through networks of persons known as ‘agents’. The
agents earned commission on sales made by or through them (‘third party purchases’), which they
could take in cash, set off against their own previous purchases or use for future purchases (at an
enhanced rate of commission).

6. It is common ground in the main proceedings that from 1973 until October 2004
commission on third party purchases was wrongly classified for the purposes of calculation of VAT
both under European Union law and under national law, as a result of which the taxable amount
was mistakenly taken to be greater than it was in respect of certain supplies and VAT was
therefore overpaid.

7. Since October 2004, Her Majesty’s Commissioners for Revenue & Customs (‘the
defendants in the main proceedings’) have repaid overpaid VAT of some GBP 204 774 763 to the
applicants in the main proceedings pursuant to section 80 of the VATA 1994. In addition, the
defendants in the main proceedings have paid simple interest of GBP 268 159 135 pursuant to
section 78 of the VATA 1994.

8. The applicants in the main proceedings are claiming further sums amounting to some GBP
1 billion in aggregate. In their view, that sum is the benefit the United Kingdom received through
the use of the principal amounts of tax overpaid. By judgment of 19 May 2010, the referring court
ruled that, as a matter of national law, and without reference to EU law, that action must be
dismissed.

9. Because the referring court has doubts on the compatibility of this outcome with the
requirements of European Union law, it has referred the following questions to the Court for a
preliminary ruling:

‘1. Where a taxable person has overpaid VAT which was collected by the Member State
contrary to the requirements of EU VAT legislation, does the remedy provided by a Member State
accord with EU law if that remedy provides only for (a) reimbursement of the principal sums
overpaid, and (b) simple interest on those sums in accordance with national legislation, such as
section 78 of the VATA 19947



2. If not, does EU law require that the remedy provided by a Member State should provide for
(a) reimbursement of the principal sums overpaid, and (b) payment of compound interest as the
measure of the use value of the sums overpaid in the hands of the Member State and/or the loss
of the use value of the money in the hands of the taxpayer?

3. If the answer to both questions 1 and 2 is in the negative, what must the remedy that EU law
requires the Member State to provide include, in addition to reimbursement of the principal sums
overpaid, in respect of the use value of the overpayment and/or interest?

4.  If the answer to question 1 is in the negative, does the EU law principle of effectiveness
require a Member State to disapply national law restrictions (such as sections 78 and 80 of the
VATA 1994) on any domestic claims or remedies that would otherwise be available to the taxable
person to vindicate the EU law right established in the Court of Justice’s answer to the first 3
questions, or is it sufficient that the national court disapplies such restrictions only in respect of one
of these domestic claims or remedies?

What other principles should guide the national court in giving effect to this EU law right so as to
accord with the EU law principle of effectiveness?’

IV — Procedure before the Court

10.  The order for reference dated 4 November 2010 was lodged at the Registry of the Court of
Justice on 14 December 2010. The applicants in the main proceedings, the United Kingdom, the
Federal Republic of Germany, the Republic of Cyprus, the Kingdom of the Netherlands, the
French Republic, the Republic of Finland and the European Commission submitted written
observations. The representatives of the applicants in the main proceedings, the United Kingdom
and the Commission took part in the hearing on 22 November 2011.

V — Arguments of the parties
A — The first, second and third questions

11. Inthe view of the Commission, the first, second and third questions should be answered to
the effect that where a taxable person has overpaid VAT which was collected by the Member State
contrary to the requirements of EU VAT legislation, a remedy which provides only for
reimbursement of the principal sums overpaid and simple interest on those sums is compatible
with EU law in so far as that remedy provides adequate restitution or compensation for the loss of
the use of the money and in so far as no more generous remedy is available, as a matter of
national law, in relation to other taxes.

12. The Governments of the United Kingdom, the Republic of Cyprus, the French Republic and
the Federal Republic of Germany answer the first question to the effect that the remedy provided
by a Member State which, where VAT is collected in breach of EU law, provides for
reimbursement of the principal sums overpaid and simple interest on those sums in accordance
with national legislation, accords with European Union law. The Finnish Government also answers
the first question to this effect and states that regard must be had to the principles of effectiveness
and equivalence. Similarly, the Netherlands Government argues that European Union law does
not require the Member States to pay compound interest in connection with the reimbursement of
VAT collected in breach of EU law. Consequently, in the view of the Governments of the United
Kingdom and the Republic of Cyprus and the Netherlands and Finnish Governments, there is no
need to answer the second, third and fourth questions.



13.  In answering the first, second and third questions, the applicants in the main proceedings
take the view that the remedy which the Member States must provide for reimbursement of VAT
collected in breach of EU law must compensate for the benefit the Member State has received
through the use of the principal sum collected in breach of EU law. It is for the national courts to
determine whether, in addition to the reimbursement of the principal sum overpaid, the remedy
should also provide for payment of simple interest, compound interest or some other form of
interest.

B — The fourth question

14. Inthe view of the applicants in the main proceedings, the fourth question should be
answered to the effect that the restriction under national law in a manner contrary to EU law of the
enforcement of claims stemming from EU law (as contained in section 78 and section 80 of the
VATA 1994), which concerns two different national remedies, must be disapplied in relation to both
of those remedies where the person entitled to receive a reimbursement would have a choice
between the two remedies under national law.

15. Inthe view of the Commission, it is not necessary to answer the fourth question. If the Court
were nevertheless to decide to answer that question, it should be answered to the effect that
section 78 of VATA 1994 should be disapplied entirely if it were to emerge that that provision is
incompatible with EU law.

VI — Legal assessment
A — First, second and third questions

16. By the first, second and third questions, the referring court is essentially seeking to clarify
the way in which interest on VAT collected in breach of EU law is to be paid to the person liable for
VAT who is entitled to reimbursement in a case such as that in the main proceedings. The
referring court asks in particular whether, in addition to reimbursement of the principal sum
overpaid, national law must provide for payment of ‘simple’ interest on that sum (first question),
‘compound’ interest (second question) or some other interest to be determined more precisely by
the Court (third question).

17.  The referring court understands ‘simple’ interest to mean payment of interest without
capitalisation of the interest payments for previous calculation periods. ‘Compound’ interest, on the
other hand, would mean capitalising the interest payments for the previous calculation periods,
with the result that they become part of the basis for assessment for subsequent interest
calculation periods.

18.  The starting point for the answer to questions 1 to 3 is that the problem of payment of
interest on VAT collected in breach of EU law was not expressly regulated either in the Second
VAT Directive (2) or in the Sixth Directive. (3)

19. It should also be stated that the applicants in the main proceedings have not brought any
actions for damages based on an infringement of European Union law by the United Kingdom. (4)
According to the referring court, it is common ground in the main proceedings that the
requirements for a State liability claim for damages under EU law are not satisfied. The main
proceedings therefore concern actions for reimbursement of VAT collected in breach of EU law,
which cannot be regarded as actions for damages.

20. Inthe light of these clarifications, the answer to questions 1 to 3 should have regard to the



settled case-law of the Court, according to which Member States are required in principle to refund
charges levied in breach of rules of EU law. (5) The resulting right of the taxable person to a
refund of charges levied in breach of EU law is the consequence and complement of the rights
conferred on individuals by the provisions of EU law prohibiting such charges. (6)

21. The applicants have to turn to the national courts for the judicial enforcement of such claims
for reimbursement stemming from European Union law. (7)

22. Inthe absence of relevant EU rules, it is also for the Member States to lay down the
detailed procedural rules governing claims for reimbursement, always having regard to the
principles of equivalence and effectiveness. (8) It is for each Member State to designate the courts
and tribunals having jurisdiction and to lay down the detailed procedural rules governing claims for
reimbursement, provided that such rules are not less favourable than those governing similar
domestic actions (principle of equivalence) and that they do not render virtually impossible or
excessively difficult the exercise of rights conferred by EU law (principle of effectiveness). (9)

23.  This duty of the Member States to lay down procedural rules governing claims by natural
and legal persons stemming from European Union law and the discretion thereby enjoyed by the
Member States are traditionally subsumed under the expression ‘procedural autonomy of the
Member States’. Admittedly, this expression is slightly misleading and imprecise. Whilst the term
‘autonomy’ appears to indicate that the Member States have broad discretion in laying down
procedural rules, there is no such absolute discretion in accordance with the Court’s case-law.
First of all, in this line of case-law the Court proceeds on the basis that the Member States have a
duty under European Union law to facilitate in a procedural law sense the enforcement of claims
stemming from EU law. (10) The decision whether or not provision is made for procedural rules on
the enforcement of claims under EU law does not therefore lie in the discretion of the Member
States. Second, the discretion enjoyed by the Member States in determining the applicable
procedures and procedural rules is restricted by the principles of effectiveness and equivalence.

24.  The concept of procedural autonomy does not therefore confer any real autonomy on the
Member States, but a certain margin of discretion in the context of laying down procedural rules
governing claims stemming from European Union law, the judicial enforcement of which is not
regulated in detail in European Union law. (11) Furthermore, the ‘procedural autonomy’ of the
Member States has not been limited to procedural aspects in the Court’s case-law. Rather, it also
extends, to some degree, to laying down the substantive content of the claims stemming from
European Union law, (12) with the result that procedural autonomy also includes a certain
‘remedial autonomy’ of the Member States. (13)

25.  Although the phraseology ‘procedural autonomy of the Member States’ is thus imprecise in
two respects, the concept has nevertheless become a well-noted and established one in the
Court’s case-law. (14) Subject to the points of clarification | have made above, | will continue to
use the expression below.

26.  In the context of its case-law concerning the procedural autonomy of the Member States,
the Court has already ruled several times on the payment of interest on sums collected in breach
of EU law. However, in the individual judgments, it introduced different nuances on the basis of
which it is possible to distinguish two lines of case-law.

27.  In afirst series of — mainly earlier — judgments, the Court ruled that the problem of
payment of interest on sums wrongly collected under European Union law constituted an ancillary
problem which must be settled in national law. In particular, the Member States have the right to
settle the question of the payment of interest, including the date from which it must be calculated
and the rate of interest. The Court ruled along such lines in Roquette Freres v Commission (15)



and Express Dairy Foods. (16) This line of case-law has also been confirmed, inter alia, in Ansaldo
Energia (17) and in N. (18)

28. In a second series of — mainly more recent — judgments, on the other hand, the Court has
ruled that under European Union law the taxpayer has a right to payment of interest on taxes
levied in breach of EU law. This line of case-law was introduced by Metallgesellschaft and Others,
(29) in which the Court had to deal with the case of an advance payment of tax which infringed EU
law. In that judgment, it first confirmed its earlier case-law, according to which it is for national law
to settle all ancillary questions relating to the reimbursement of charges improperly levied, such as
the payment of interest, including the rate of interest and the date from which it must be calculated.
(20) It then made clear, however, that if taxes are levied prematurely in breach of EU law, the
award of interest is necessary under European Union law. In that regard, it stated in particular that
the rule of European Union law which precludes the premature levying of tax entitles the taxpayer
to obtain interest accrued on the advance tax payment in the period between the advance
payment (in breach of EU law) and the date on which the tax became payable (in accordance with
European Union law). (21)

29.  This new line of case-law has been confirmed in Test Claimants in the FIl Group Litigation
(22) and Test Claimants in the Thin Cap Group Litigation. (23) Furthermore, both judgments give
ample proof that the arguments developed in Metallgesellschaft and Others regarding advance
payments of tax in breach of EU law can also be applied to cases where the levying of tax as a
whole infringed EU law. This is also logical. As grounds for the interest claim under EU law as a
result of advance payments of tax, the Court proceeds from the finding that because of the
unavailability of sums of money as a result of a tax being levied prematurely, the taxpayer has
suffered losses which are to be regarded as amounts retained by the Member State or paid to it in
breach of EU law. (24) Because the levying of taxes in infringement of EU law also gives rise to
unavailability of sums paid until they are reimbursed, there is no evident reason to distinguish
between the taxpayer’s interest claim under EU law in the context of advance payments made in
breach of EU law and such a right in the context of payments made in breach of EU law per se.

30. Inthe light of these considerations, Member States which have levied charges in breach of
EU law must in principle, according to the Court’s more recent case-law, both reimburse the
charges levied in breach of EU law and pay interest in compensation for the unavailability of the
sums paid. The taxable person therefore has a right to reimbursement of the charge and a right to
payment of interest. Those rights enjoyed by the taxable person are based on the provisions of EU
law prohibiting the taxes levied.

31. Applying the case-law on the procedural autonomy of the Member States, it is for the
Member States to lay down detailed substantive and procedural rules governing the taxable
person’s interest claim under European Union law. The Member States are therefore entitled to
determine the detailed rules relating to payment of interest having regard to the principles of
effectiveness and equivalence. Those detailed rules include the decision whether interest is paid
on the basis of a system of ‘simple interest’ or on the basis of a system of ‘compound interest’.

32. ltis clear from what is stated by the referring court that the United Kingdom has fulfilled its
duty under European Union law to grant the person liable for VAT who is entitled to reimbursement
an interest claim. On the other hand, it is contested whether the United Kingdom has infringed the
principle of effectiveness or the principle of equivalence in laying down the detailed rules
governing that interest claim by granting payment of simple interest merely on the principal sum.

33. In my view, the principle of effectiveness was clearly complied with.

34. ltis settled case-law that the principle of effectiveness prohibits the Member States from



rendering virtually impossible or excessively difficult the exercise of rights conferred by EU law.
(25) In the context of determining the detailed rules governing an interest claim stemming from EU
law, a breach of the principle of effectiveness would therefore arise only if the interest were so low
that it largely deprived the interest claim stemming from EU law of substance.

35. Inthat connection, it is apparent from the order for reference that the United Kingdom has
paid interest pursuant to section 78 of the VATA 1994 on the VAT collected in breach of EU law
from the applicants in the main proceedings.

36. Interest under section 78 of the VATA 1994 is computed by reference to section 197 of the
Finance Act 1996 and the Air Passenger Duty and Other Indirect Taxes (Interest Rate)
Regulations 1998. The broad effect of the provisions is that, since 1998, for the purposes of
section 78, rates are fixed according to a formula which refers to the average base lending rates of
six clearing banks; this rate is called the ‘reference rate’. For periods between 1973 and 1998, the
rates are specified in Table 7 to the 1998 Regulations. The interest rate applicable under section
78 is the reference rate minus 1%. Section 78 defines the ‘applicable period’ for which interest is
payable. In the main proceedings that period begins with the date on which the Commissioners
received the overpayment and ends on the date on which the Commissioners authorise payment
of the amount on which interest is payable.

37.  Pursuant to those provisions, the United Kingdom reimbursed to the applicants in the main
proceedings the VAT which had been obtained in the period between 1973 and 2004 in breach of
EU law, amounting to approximately GBP 204 774 763 together with simple interest amounting to
GBP 268 159 135. Accordingly, the applicants in the main proceedings were granted a claim for
payment of simple interest pursuant to section 78 of the VATA 1994, under which the amount of
interest accrued over a period of around 30 years (GBP 268 159 135) exceeds the principal sum
(GBP 204 774 763) by more than 25%. In my view, that interest payment pursuant to section 78 of
the VATA 1994 readily complies with the principle of effectiveness.

38.  Onthe other hand, it is not so easy to answer the question whether simple interest under
section 78 of the VATA 1994 also complies with the principle of equivalence in a case such as the
present one.

39. It should be borne in mind that, according to settled case-law, the principle of equivalence
requires that all the rules applicable to actions apply without distinction to actions alleging
infringement of European Union law and to similar actions alleging infringement of national law.
(26) For the purposes of the present case, this means that the detailed rules governing the claim
for payment of interest on VAT collected in breach of EU law may be no less favourable than the
detailed rules governing similar interest claims stemming from a breach of domestic law (‘similar
domestic interest claims’). In this connection, the equivalence of the domestic interest claims to be
used for comparison requires that, in the light of their purpose and their essential characteristics,
they can be regarded as similar. (27)

40. In order to answer the question of compliance with the principle of equivalence, the
referring court, which alone has a direct knowledge of the detailed rules governing interest on
claims for reimbursement against the State, must therefore examine whether or not the detailed
rules governing payment of interest on VAT collected in breach of EU law under section 78 of the
VATA 1994 correspond to the detailed rules governing similar domestic interest claims.

41. Inthat connection, it should be pointed out that the parties involved in the present case give
different definitions of the category of similar domestic interest claims to be used for comparison.

42. Inthe view of the Commission, in examining the principle of equivalence, there should be a



comparison between interest on VAT collected in breach of EU law and interest payable where
other taxes are levied unlawfully. According to that approach, interest on VAT collected in breach
of EU law should therefore be compared with interest which is provided for under domestic law
where direct or indirect taxes other than VAT are unlawfully levied.

43.  The United Kingdom Government, in contrast, argues that interest on VAT collected in
breach of EU law can be compared only with interest on unlawfully levied indirect taxes, but not
with interest on unlawfully levied direct taxes.

44. In the view of the Netherlands Government, (28) on the other hand, in a case like the
present one the principle of equivalence requires actions for the reimbursement of unlawfully
collected VAT to be treated in the same way as national actions for the reimbursement of similar
charges or taxes. According to that approach, it would therefore have to be determined, first of all,
which taxes and charges are comparable with VAT. Subsequently, the detailed rules governing
payment of interest where such similar taxes and charges are unlawfully levied must be compared
with the detailed rules governing interest with regard to VAT.

45.  The French Government (29) refers in this connection to the Court's case-law according to
which national rules on repayment comply with the principle of equivalence if they apply without
distinction to all actions, irrespective of whether they allege infringements of European Union law
or of national law, with respect to the same kind of charges or dues.

46.  These differing submissions by the Commission, the United Kingdom Government and the
Netherlands and French Governments clearly show that it may prove particularly difficult
specifically to determine similar domestic interest claims in a case such as that in the main
proceedings.

47.  Inidentifying similar domestic interest claims, the referring court must proceed from the
essential characteristics of the claim under European Union law for payment of interest on
unlawfully collected VAT. Claims for payment of interest on indirect taxes levied in breach of
national law are similar in any case. However, the question whether the claims to payment of
interest on direct taxes or charges levied in breach of national law are also to be regarded as
similar domestic interest claims in a case such as the present cannot be answered in abstracto.
(30) In so far as this question should arise de facto in the main proceedings in the context of
reviewing the principle of equivalence, the referring court should make a substantiated request to
the Court, by way of a fresh reference for a preliminary ruling, for further clarification regarding the
similarity of the relevant domestic interest claims.

48. If, in the light of the above considerations, the referring court should ultimately conclude that
there are several similar domestic interest claims in respect of which different detailed rules are
laid down, there would not however already be a breach of the principle of equivalence were
interest not to be charged on VAT collected in breach of EU law in accordance with the most
favourable rules which apply to one or more similar domestic claims. It is namely settled case-law
that the principle of equivalence is not to be interpreted as requiring Member States to extend their
most favourable rules to all actions brought in a certain field of law. (31)

49. Inthe light of the foregoing, the first, second and third questions must be answered to the
effect that under European Union law a taxable person who has overpaid VAT which was collected
by the Member State contrary to the requirements of EU VAT legislation has a right to
reimbursement of the VAT collected in breach of EU law and a right to payment of interest on the
principal sum to be reimbursed. The question whether the interest on the principal sum to be
reimbursed is to be paid on the basis of a system of ‘simple interest’ or a system of ‘compound
interest’ concerns the detailed rules governing the interest claim stemming from European Union



law, which are to be determined by the Member States in accordance with the principles of
effectiveness and equivalence.

B — Fourth question

50. By its fourth question, the referring court seeks clarification of the course of action required
under European Union law if payment of simple interest pursuant to section 78 of the VATA 1994
on the VAT overpaid in the period between 1973 and 2004 fails to meet the requirements
stemming from the principle of effectiveness under EU law.

51. As | have already stated, payment of simple interest pursuant to section 78 of the VATA
1994 on the VAT overpaid in the period between 1973 and 2004 is readily compatible with the
principle of effectiveness. This finding does not mean, however, that the fourth question should be
considered irrelevant. It is evident from what is stated by the referring court regarding the
background to the fourth question that that question — despite the express reference to the
principle of effectiveness — essentially concerns the effect of the principle of equivalence.

52.  In order to gain a better understanding of the fourth question, it is first necessary to
examine the different bases for the claims for payment of interest on VAT collected in breach of
EU law which are at issue in the main proceedings. It is evident from the order for reference, in
particular, that, aside from the claim for simple interest under section 78 of the VATA 1994, two
other domestic claims or remedies are at issue. Specifically, these are the so-called ‘mistake-
based claim’ and the so-called ‘Woolwich claim’. According to the referring court, these two claims
based on common law are barred as a result of the applicability of section 78 of the VATA 1994.

53. Inthe event that, in the context of the answers to the first to third questions, the exclusion of
those claims under common law as a result of the applicability of section 78 of VATA 1994 should
prove to be contrary to European Union law, the referring court suggests that a solution compatible
with EU law could be achieved if the applicants in the main proceedings were allowed to make a
Woolwich claim, whilst the mistake-based claim remained barred.

54.  Against that background, by its fourth question the referring court essentially asks for
clarification whether, if it is found that section 78 and section 80 of the VATA 1994 are contrary to
European Union law, a failure to apply the restriction contained therein in relation to the Woolwich
claim in the main proceedings could lead to payment of interest which is compatible with European
Union law or whether the restriction contained in section 78 and section 80 of VATA 1994 should
remain disapplied in respect of all the claims or remedies under common law.

55. In their written and oral observations, the applicants in the main proceedings have argued
in this regard (32) that the claims under common law which are relevant in the main proceedings
are covered by the principle of concurrency of remedies meaning that if all the necessary
conditions are met, the claimant may decide to assert whichever of the claims he chooses. Both
claims under common law — the mistake-based claim and the Woolwich claim — which the
applicants in the main proceedings may choose, are subject to a six-year limitation period. In the
case of the Woolwich claim, the period already begins to run from the date of payment, whereas in
the case of the mistake-based claim it runs from the date on which the claimant discovered the
unlawfulness of his payment or could with reasonable diligence have discovered it. Because the
applicants in the main proceedings consider that they asserted their claims within the six-year
period from the date of discovering the mistake, they have a particular interest in relying on the
mistake-based claim in the main proceedings.

56. In order to answer the fourth question, consideration must be given to the principle that it is
for the Member States to determine the detailed rules governing payment of interest on taxes



levied in breach of EU law, in accordance with the principles of effectiveness and equivalence. In
that connection, | have already concluded that the simple interest on the VAT collected in breach
of EU law fixed by the United Kingdom pursuant to section 78 of the VATA 1994 complies with the
principle of effectiveness. (33)

57.  The question whether that simple interest pursuant to section 78 of the VATA 1994 and the
associated exclusion of more extensive claims under common law also comply with the principle of
equivalence, must be answered by the referring court in accordance with the abovementioned
criteria. (34) In the context of the fourth question, that court is required, in particular, to determine
the question whether a taxable person who is claiming back similar taxes or charges levied in
breach of national law, together with interest, may select the basis for the interest claims at will
under common law or, as the case may be, in accordance with statutory provision, and may
therefore, if all the necessary conditions are met, decide in favour of the Woolwich claim, the
mistake-based claim or another claim, thereby also determining himself the detailed rules
governing payment of interest.

58. If the referring court should conclude in that regard that the detailed rules governing
payment of interest on VAT collected in breach of EU law are less favourable than the detailed
rules governing similar domestic interest claims, because the taxable person can determine the
limitation period and the other characteristics of the similar domestic interest claims through the
choice of claim, whereas that is not the case for interest on VAT collected in breach of EU law, it
would be required to apply the more favourable rules, governing similar domestic interest claims,
also to payment of interest on VAT collected in breach of EU law, thereby allowing the taxable
person a free choice of claim.

59. In order to ensure the full effectiveness of European Union law, the referring court would be
obliged, in that case, to refrain from applying, if need be, the national rules preventing payment of
interest on VAT collected in breach of EU law in accordance with the more favourable rules which
apply to similar domestic interest claims, and to apply the national provisions laying down more
favourable rules for similar domestic claims to the interest claims stemming from European Union
law. (35) That obligation follows directly from the direct effect and the primacy (36) of the
European Union legislation from which the interest claim of the person liable for VAT who is
entitled to reimbursement stems.

60. It should nevertheless also be reiterated at this juncture that the principle of equivalence is
not to be interpreted as requiring Member States to extend their most favourable domestic rules to
similar claims concerning payment of interest on VAT collected in breach of EU law. (37) If it
should therefore emerge that taxable persons who are entitled to reimbursement may determine
the limitation period and the other detailed rules relating to payment of interest only in respect of
certain similar domestic interest claims through the choice of claim, whereas that is not the case in
relation to other similar domestic interest claims, the Member State may also refuse to grant a free
choice of claim for payment of interest on VAT collected in breach of EU law.

61. Inthe light of the foregoing, the fourth question must be answered to the effect that if the
referring court should conclude that the detailed rules governing payment of interest on VAT
collected in breach of EU law at issue in the main proceedings are less favourable than the
detailed rules governing similar domestic interest claims and that there is therefore a breach of the
principle of equivalence, it is obliged to interpret and apply the national rules in such a way that
interest is paid on the VAT collected in breach of EU law in accordance with the more favourable
rules which apply to similar domestic claims.

VIl — Conclusion



62. On the basis of the above considerations, | propose that the Court answer the questions
referred for a preliminary ruling as follows:

(1) Under European Union law a taxable person who has overpaid VAT which was collected by
the Member State contrary to the requirements of EU VAT legislation has a right to reimbursement
of the VAT collected in breach of EU law and a right to payment of interest on the principal sum to
be reimbursed. The question whether the interest on the principal sum to be reimbursed is to be
paid on the basis of a system of ‘simple interest’ or a system of ‘compound interest’ concerns the
detailed rules governing the interest claim stemming from European Union law, which are to be
determined by the Member States in accordance with the principles of effectiveness and
equivalence.

(2)  If the referring court should conclude that the detailed rules governing payment of interest
on VAT collected in breach of EU law at issue in the main proceedings are less favourable than
the detailed rules governing similar domestic interest claims and that there is therefore a breach of
the principle of equivalence, it is obliged to interpret and apply the national rules in such a way that
interest is paid on the VAT collected in breach of EU law in accordance with the more favourable
rules which apply to similar domestic claims.
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