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l. Introduction

1. In Italy, the failure to pay correctly declared VAT within the deadline prescribed by the law
leads to criminal sanctions. Mr Mauro Scialdone, as the sole director of a company that failed to
pay within the prescribed deadlines, was therefore charged for committing a criminal offence.

2. While criminal proceedings against Mr Scialdone were ongoing, the applicable national law
was amended. First, the amendment raised the threshold above which failure to pay VAT is
deemed a criminal offence considerably. It also established different thresholds with regard to VAT
and withholding tax. Second, it added a new ground for extinction of criminal liability if the tax debt,
including administrative penalties and interest, is paid in full before the first instance trial is
declared open.

3. After the new amendment entered into force, Mr Scialdone’s conduct would no longer have
been punishable on the basis of the principle of retroactive application of the more lenient criminal
penalty. The amount of VAT he failed to pay on time is below the new threshold. The referring
court nonetheless entertains doubt as to whether the amendment is compatible with Article 4(3)
TEU, Article 325 TFEU, the VAT Directive, (2) and with the Convention on the protection of the
European Communities’ financial interests. (3) Does the new sanctions regime for failure to pay
VAT respect the duty to establish sanctions for infringements of EU law in a manner analogous to
those imposed for similar infringements under national law? Is it compliant with the obligation of
Member States to impose dissuasive and effective sanctions? Those are the core questions that
the Court is invited to answer in the present case.

4. In addition, however, the referring court also suggested that if the amendment at issue were
to be declared incompatible with EU law, that amendment should be set aside. The effect would
be the continuation of the criminal prosecution of Mr Scialdone. The present case therefore raises
fundamental issues concerning the principles of legality and legal certainty, and, in particular, the
retroactive application of the more lenient penalty enshrined in Article 49(1) of the Charter of
Fundamental Rights of the European Union (‘the Charter’).

II. Legal framework
A. EU law
1. The Charter

5. Article 49 of the Charter sets out the principles of legality and proportionality of criminal
offences and penalties. Its first paragraph reads as follows: ‘No one shall be held guilty of any
criminal offence on account of any act or omission which did not constitute a criminal offence
under national law or international law at the time when it was committed. Nor shall a heavier
penalty be imposed than the one that was applicable at the time the criminal offence was
committed. If, subsequent to the commission of a criminal offence, the law provides for a lighter
penalty, that penalty shall be applicable.’

2. Article 325 TFEU

6. According to Article 325(1) TFEU, ‘the Union and the Member States shall counter fraud
and any other illegal activities affecting the financial interests of the Union through measures to be
taken in accordance with this Article, which shall act as a deterrent and be such as to afford
effective protection in the Member States, and in all the Union’s institutions, bodies, offices and



agencies’.

7. Article 325(2) TFEU provides that: ‘Member States shall take the same measures to
counter fraud affecting the financial interests of the Union as they take to counter fraud affecting
their own financial interests.’

3.  The PIF Convention
8. Article 1 of the PIF Convention provides that:

‘1.  For the purposes of this Convention, fraud affecting the European Communities’ financial
interests shall consist of:

b)  in respect of revenue, any intentional act or omission relating to:

— the use or presentation of false, incorrect or incomplete statements or documents, which
has as its effect the illegal diminution of the resources of the general budget of the European
Communities or budgets managed by, or on behalf of, the European Communities,

- non-disclosure of information in violation of a specific obligation, with the same effect,
— misapplication of a legally obtained benefit, with the same effect.

2.  Subject to Article 2(2), each Member State shall take the necessary and appropriate
measures to transpose paragraph 1 into their national criminal law in such a way that the conduct
referred to therein constitutes criminal offences.

4.  The intentional nature of an act or omission as referred to in paragraphs 1 and 3 may be
inferred from objective, factual circumstances.’

9. According to Article 2(1) of the PIF Convention ‘each Member State shall take the
necessary measures to ensure that the conduct referred to in Article 1, and participating in,
instigating, or attempting the conduct referred to in Article 1(1), are punishable by effective,
proportionate and dissuasive criminal penalties, including, at least in cases of serious fraud,
penalties involving deprivation of liberty which can give rise to extradition, it being understood that
serious fraud shall be considered to be fraud involving a minimum amount to be set in each
Member State. This minimum amount may not be set at a sum exceeding [EUR] 50 000'.

4, The VAT Directive

10.  According to Article 206 of the VAT Directive, ‘any taxable person liable for payment of VAT
must pay the net amount of the VAT when submitting the VAT return provided for in Article 250.
Member States may, however, set a different date for payment of that amount or may require
interim payments to be made’.



11.  Article 250(1) of the VAT Directive provides that: ‘Every taxable person shall submit a VAT
return setting out all the information needed to calculate the tax that has become chargeable and
the deductions to be made including, in so far as is necessary for the establishment of the basis of
assessment, the total value of the transactions relating to such tax and deductions and the value
of any exempt transactions.’

12.  Under Article 273 of the VAT Directive, ‘Member States may impose other obligations which
they deem necessary to ensure the correct collection of VAT and to prevent evasion, subject to the
requirement of equal treatment as between domestic transactions and transactions carried out
between Member States by taxable persons and provided that such obligations do not, in trade
between Member States, give rise to formalities connected with the crossing of frontiers. ...".

5. Regulation No 2988/95

13.  According to Article 1(2) of Regulation (EC, Euratom) No 2988/95 on the protection of the
European Communities’ financial interests: (4) “Irregularity” shall mean any infringement of a
provision of Community law resulting from an act or omission by an economic operator, which has,
or would have, the effect of prejudicing the general budget of the Communities or budgets
managed by them, either by reducing or losing revenue accruing from own resources collected
directly on behalf of the Communities, or by an unjustified item of expenditure.’

B. ltalian law

14.  Articles 10bis and 10ter of Legislative Decree 74/2000, (5) at the time of the facts of the
present case and until 21 October 2015, provided as follows:

‘Article 10bis

Whoever fails to pay within the period fixed for the filing of the withholding agent’s annual tax
return, the withholding tax resulting from the certification issued to the taxpayers in respect of
whom tax is withheld, shall be sentenced to a term of imprisonment of six months to two years
when that amount exceeds EUR 50 000 for each tax period.

Article 10ter

Article 10bis shall apply also, within the limits laid down therein, to any person who fails to pay the
value added tax owed on the basis of the annual return, by the deadline for payment on account in
relation to the following tax period.’

15.  Article 13(1) of Legislative Decree 74/2000 provided for a reduction in the penalties on
account of mitigating circumstances, with a reduction of the penalty of up to one third and
exclusion of ancillary penalties if the tax debts, including administrative sanctions, were
extinguished by payment before the proceedings at first instance were declared opened.

16.  As aresult of the amendments introduced, respectively, by Articles 7 and 8 of Legislative
Decree 158/2015, (6) Articles 10bis and 10ter of Legislative Decree 74/2000 are worded as follows
(as from 22 October 2015):

‘Article 10bis

Whoever fails to pay within the period fixed for the filing of the withholding agent’s annual tax
return the withholding tax payable on the basis of that return or resulting from the certification
issued to the taxpayers in respect of whom tax is withheld, shall be sentenced to a term of



imprisonment of six months to two years when that amount exceeds EUR 150 000 for each tax
period.

Avrticle 10ter

Whoever fails to pay, within the period fixed for payment on account in relation to the following tax
period, the value added tax payable on the basis of the annual return, shall be sentenced to a term
of imprisonment of six months to two years when that amount exceeds EUR 250 000 for each tax
period.’

17.  Legislative Decree 158/2015 also modified Article 13(1) of Legislative Decree 74/2000. It
has added a new ground for extinction of criminal liability. It reads as follows: ‘The offences set out
in Articles 10bis, 10ter and 10quater, first paragraph, shall not be punishable if, before the
proceedings at first instance are declared opened, the tax debts, including administrative penalties
and interest, have been extinguished by the payment in full of the sums owed ...’

18.  Finally, a separate provision governs administrative tax penalties. Under Article 13(1) of
Legislative Decree No 471/1997: (7) ‘Any person who fails to pay, in whole or in part, within the
prescribed periods, instalments, periodic payments, the equalisation payment or the balance of tax
due on the tax return, after deduction in those cases of the amount of the periodic payments and
instalments, even if they have not been paid, shall be liable to an administrative penalty amounting
to 30% of each outstanding amount, even where, after the correction of clerical or calculation
errors noted during the inspection of the annual tax return, it transpires that the tax is greater or
that the deductible surplus is less. ...

lll. Facts, procedure and questions referred

19. The Agenzia delle Entrate (‘the Revenue Agency’) carried out an inspection of the company
Siderlaghi Srl. The company had duly declared its VAT for the financial year of 2012. The amount
of VAT due totalled EUR 175 272. National law required that that amount be paid at the end of a
period fixed for payment in relation to the following tax period, that is, on 27 December 2013. The
inspection revealed that Siderlaghi Srl had failed to pay the VAT owed within the deadline.

20. The Revenue Agency issued notice of the debt to Siderlaghi Srl. The company opted to pay
the tax in instalments. This meant, under national law, that the amount of the administrative
sanctions applicable could be reduced by two thirds.

21.  As Mr Scialdone is the sole director of Siderlaghi Srl the public prosecutor initiated a
criminal procedure against him as the legal representative of the company for failure to pay VAT
within the prescribed period. The prosecutor’s office charged Mr Scialdone with the criminal
offence under Article 10ter of Legislative Decree 74/2000. It requested the Tribunale di Varese
(District Court, Varese, Italy) (the referring court) to order that he pay a criminal fine of EUR 22 500.

22.  After the criminal procedure against Mr Scialdone was initiated, Legislative Decree
158/2015 amended Articles 10bis and 10ter of Legislative Decree 74/2000 and also inserted a
ground for extinction of criminal liability through Article 13 of Legislative Decree 74/2000.



23.  The effects of those amendments are that, first, the thresholds above which failure to pay
the tax constitutes a criminal offence have been raised. The original threshold fixed at EUR 50 000
for offences relating to failure to pay withholding tax and VAT (note that the same threshold
applied to both types of tax) increased to EUR 150 000 for withholding tax and EUR 250 000 for
VAT. Second, the offence ceases to be punishable if the tax debt, including the administrative
penalties and interest, is paid before the trial at first instance is declared open.

24.  The national court explains that, in the present case, the defendant is charged with failing to
pay VAT in an amount corresponding to the sum of EUR 175 272. The effect of the amendments
introduced by Legislative Decree 158/2015 is that his conduct ceases to be of a criminal nature, as
that amount falls below the new minimum threshold of EUR 250 000. The more recent provision
would, as a provision more favourable to the offender, be applicable. However, if the new rules
were to be declared incompatible with EU law, those rules would have to be set aside. As a
consequence, the conduct of the defendant could still give rise to a criminal conviction.

25.  With regard to the new ground for extinction of criminal liability, the national court explains
that due to the fact that Siderlaghi Srl has opted for payment of the debt in instalments, it is likely
that payment will be made before trial proceedings commence. Hence, the request for a penalty
order lodged by the public prosecutor would have to be rejected. However, if that new ground for
extinction of criminal liability were to be considered to be incompatible with EU law, the national
court would be able to rule on the criminal liability of the defendant.

26.  Furthermore, if EU law were to be construed in the manner proposed by the referring court,
Member States would be obliged to sanction the failure to pay VAT of an amount of at least EUR
50 000 and upwards by imprisonment. According to that court, this would mean that the
infringement in the present case would have to be considered as particularly serious. Thus, the
penalty requested by the public prosecutor could be rejected by the national judge inasmuch as
the sanction proposed, which binds the national judge, excludes imprisonment. That exclusion
considerably reduces, according to the national court, the effectiveness of the sanction.

27.  Within this factual and legal context, the Tribunale di Varese (District Court, Varese) has
stayed proceedings and referred the following questions for a preliminary ruling:

‘(1) May EU law, and more particularly Article 4(3) TEU, in conjunction with Article 325 TFEU
and Directive 2006/112/EC, which lay down for the Member States the duty of equal treatment so
far as concerns policies relating to penalties, be interpreted as precluding the enactment of a
provision of national law providing that the penal consequences of failure to pay VAT follow once a
financial threshold is crossed greater than the threshold provided for in the case of failure to pay
income tax?



(2) May EU law, and more particularly Article 4(3) TEU in conjunction with Article 325 TFEU
and Directive 2006/112, which oblige the Member States to provide effective, dissuasive and
proportionate penalties to protect the financial interests of the European Union, be interpreted as
precluding the enactment of a national provision which exempts the defendant (whether a director,
legal representative, person to whom responsibility for fiscal matters has been delegated or an
accessory to the offence) from liability to punishment, if the entity with legal personality concerned
has made late payment both of the tax itself and of the administrative penalties owed in connection
with VAT, even though the tax assessment has already been made, criminal proceedings and
indictment initiated, and the establishment of inter partes proceedings duly confirmed, but before
trial proceedings have been declared opened, in a system that does not impose on that director,
legal representative, or delegate and accessory to the offence any other penalty, not even an
administrative penalty?

(3) Must the concept of fraud governed by Article 1 of the PIF Convention be interpreted as
encompassing cases of failure to pay or of partial or late payment of VAT and, consequently, does
Article 2 of that convention require the Member State to punish with a term of imprisonment failure
to pay or partial or late payment of VAT in relation to sums in excess of EUR 50 000?

If the answer is in the negative, it will be necessary to determine whether the rule under Article 325
TFEU, which requires the Member States to provide penalties, including criminal penalties, which
are dissuasive, proportionate and effective, must be interpreted as precluding national legislation
which exempts from criminal and administrative liability the directors and legal representatives of
legal persons, or the persons to whom the functions of those legal persons are delegated and
persons who are accessories to the offence, for failure to pay or partial or late payment of VAT in
relation to sums equivalent to three or five times the minimum threshold laid down in case of fraud,
that is to say, EUR 50 000.’

28. The German, Italian, Netherlands, and Austrian Governments as well as the European
Commission have presented written observations. All those interested parties, with the exception
of the Austrian Government, presented oral argument at the hearing held on 21 March 2017.

IV. Analysis

29.  The three questions posed by the referring court seek to ascertain whether the
amendments made by Legislative Decree 158/2015 regarding failure to pay declared VAT are
compliant with EU law. The referring court has posed its questions with regard to Article 4(3) TEU,
Article 325 TFEU, the PIF Convention and the VAT Directive.

30. The legislative landscape of the present case is indeed somewhat complex. That is why |
will first analyse which specific EU law provisions invoked by the national court are applicable to
the present case (A), before proposing answers to the three questions posed by the referring court
(B). To conclude, | will dwell on the consequences a potential finding of incompatibility with EU law
could (or rather should not) have in the main proceedings (C).

A. The EU law provisions applicable to the present case
1. The PIF Convention

31. All of the interested parties that submitted observations before the Court agree that the PIF
Convention does not apply in the present case. Their reasons for coming to that conclusion,
however, differ.



32.  The Netherlands Government argues that the PIF Convention is not applicable to VAT. The
other interested parties that presented observations (as well as the Netherlands Government, in a
subsidiary argument) submit that the offence related to failure to pay VAT at issue in the present
case is not covered by the concept of ‘fraud’ under the PIF Convention.

33.  Two different arguments are thus being advanced. The first one denies the applicability of
the PIF Convention to VAT per se, in general. The second argument maintains that although VAT
might perhaps be covered by the PIF Convention, the specific type of behaviour at stake in the
present case is not. | will examine these two arguments in turn.

(@) The PIF Convention and VAT

34. In Taricco, the Court stated that the concept of ‘fraud’ defined in Article 1 of the PIF
Convention ‘covers revenue derived from applying a uniform rate to the harmonised VAT
assessment bases determined according to EU rules’. (8)

35. Inthe present case, the Netherlands Government has invited the Court to revisit that
finding. In its view, VAT does not form part of the concept of ‘revenue’ for the purposes of the PIF
Convention. According to the Netherlands Government, the Member States as parties to the PIF
Convention provided for an authentic interpretation of the scope of the notion of ‘revenue’
according to Article 31 of the Vienna Convention on the Law of the Treaties (9) in an explanatory
report. (10) That report explicitly excludes VAT from the notion of ‘revenue’ in Article 1(1) of the
PIF Convention. (11) The Netherlands Government further argues that the Court has already
taken into account declarations and explanatory reports as elements of authoritative interpretation:
it ought to do so also in the present case.

36. | disagree with the proposition that the 1997 Explanatory Report would represent any kind
of ‘authentic interpretation’ of a convention signed between the Member States two years earlier.
In my view, the arguments of the Netherlands Government can be dismissed without the Court
needing to make any pronouncements on the complex issue of the role of the Vienna Convention
in the interpretation of conventions between the Member States.(12)

37. Onthe level of a general proposition, | certainly agree with the Netherlands Government
that, within the EU legal system, the will or intent of the author of the act plays a certain
interpretative role. (13) Such legislative intent might be expressed within the same document, as is
the case with a preamble, or in a separate document. For instance, in the past, the Court has
referred to preparatory works, (14) declarations annexed to the Treaties, (15) or certain
explanatory documents to interpret primary law. (16)

38. However, there are two elements that have to be present for such documents or
pronouncements to be seen as an expression of the drafters’ intent: institutional and temporal.
Institutionally, such documents have to be discussed or approved by the same parties or bodies
that adopted the final instrument or participated in its adoption. Temporally, in order to be said to
genuinely reflect the state of mind of the drafter(s) during the decision-making process, such
documents normally ought to be drawn up either in the course of the drafting or, at the latest, at
the point when the instrument was adopted.



39. The problem with the Netherlands Government’s argument is that it fails on both these
accounts. The 1997 Explanatory Report at issue in the present case was not adopted by the same
parties, namely the Member States, but was approved by the Council — which is not a party to the
Convention. (17) Furthermore, the Convention was signed in 1995. The Explanatory Report is
dated from 1997.

40. The fact that the Explanatory Report cannot be said to be endowed with any ‘authentic’
interpretative value in the present case does not preclude, however, that such an explanatory
report has a certain persuasive force. The Explanatory Report was, after all, approved by the
institution responsible for preparing the draft that was to be submitted to the Member States as
contracting parties. (18) In similar situations, the Court has relied on explanatory reports on
different occasions in the past. (19) In particular, it has taken into consideration explanatory
reports drawn up by the Council with regard to conventions which, such as the PIF Convention,
have been adopted under Article K.3 TEU. (20)

41.  The interpretative value of similar explanatory reports is nonetheless different. Such
explanatory reports are not the ‘authentic’ interpretation, but one of the interpretative arguments
that may be taken into account, and then weighted together and against other arguments drawn
from the text, logic, further context and purpose of the interpreted provision. More importantly still,
the use of such arguments encounters its clear limits in the text of the legal provision interpreted.
Thus, such a report cannot be relied upon for reaching an interpretation that goes against the
wording, and systematic and teleological interpretation of a provision.

42.  As already lucidly explained by Advocate General Kokott in her Opinion in Taricco (21) that
would be precisely the result that the Court would come to if it were to follow the argument
advanced by the Netherlands Government.

43. Indeed, the exclusion of VAT from the notion of ‘revenue’ in the definition of fraud under the
PIF Convention does not result from its wording. Quite to the contrary, the PIF Convention
suggests through its Article 1(1)(b) a broad interpretation of the concept of ‘revenue’, as there is a
general reference to the ‘resources of the general budget of the European Communities or
budgets managed by, or on behalf of, the European Communities’. VAT is part of the EU’s own
resources, which are at the core of the notion of ‘revenue’. (22) Furthermore, the PIF Convention
does not lay down any condition relating to direct collection for the European Union’s accounts.
(23) This broad understanding is supported by the objectives laid down in the preamble of the PIF
Convention — ‘noting that fraud affecting Community revenue and expenditure in many cases is
not confined to a single country and is often committed by organised criminal networks’, stating
that ‘protection of the European Communities’ financial interests calls for the criminal prosecution
of fraudulent conduct injuring those interests’, and adding that there is a need to ‘make such
conduct punishable with effective, proportionate and dissuasive criminal penalties’. All in all, such
statements may be seen as aiming at the VAT system as well. Finally, the fact that the PIF
Convention refers to ‘tax’ offences, is another indication that VAT is not excluded from the concept
of financial interests of the Union. (24)

44.  As aresult, the Explanatory Report cannot be used to significantly modify the scope of a
provision against its wording, the system and the objectives laid down in the PIF Convention. The
exclusion of one component of the system of the EU’s own resources from the scope of the PIF
Convention by means of such a report would go far beyond mere ‘explanation’. It would effectively
amount to a modification of the scope of the PIF Convention.

45. It should be added that such a modification was certainly possible. Had it really been the
intention of the Contracting Parties to exclude VAT from the scope of the PIF Convention, nothing



would have prevented them from including a modified definition of the notion of ‘revenue’ in a
subsequent protocol. Indeed, when modifications of the scope of the PIF Convention were
deemed necessary, this was done through the adoption of specific protocols on two different
occasions. (25)

46. Therefore, | see no good reason to depart from the conclusion that VAT falls within the
scope of the PIF Convention.

(b) The concept of fraud under the PIF Convention

47.  The parties that presented observations before the Court concurred that failure to pay duly
declared VAT does not constitute fraud in the sense of Article 1(1)(b) of the PIF Convention. The
Italian Government further clarified in its written and oral submissions that offences regarding
failure to declare, or provision of false information, as well as other offences concerning fraudulent
conduct, are foreseen in other provisions of Legislative Decree 74/2000.

48. | agree with the view that the offence to which Article 10ter of Legislative Decree 74/2000
refers (both before and after the amendment by Legislative Decree 158/2015) cannot be
subsumed under the notion of fraud of the PIF Convention.

49.  Atrticle 1(1)(b) of the PIF Convention defines fraud for the purposes of that convention. It
refers, in respect of revenue, to three types of intentional acts or omissions which have as an
effect the illegal diminution of EU resources: (i) the use or presentation of false, incorrect or
incomplete statements or documents; (ii) the non-disclosure of information in violation of a specific
obligation; and, (iii) the misapplication of a legally obtained benefit.

50. None of the three types of fraud enumerated corresponds to the behaviour with which the
present case is concerned. Article 10ter of Legislative Decree 74/2000 concerns failure to pay duly
declared VAT within the deadline established by law. Even though such a failure to pay may well
be intentional and may have as an effect the diminution of tax revenue, that conduct does not
entail false, incorrect or incomplete statements or documents, or non-disclosure of information.
Everything was correctly declared. For whatever reason however the correct declaration has not
been followed by equally correct, meaning timely, payment. Moreover, it cannot be considered that
by failing to pay duly declared VAT, there is a ‘misapplication of a legally obtained benefit'. By
definition, failure to pay within the period prescribed by the law is illegal.

51. For these reasons, | consider that the concept of fraud in Article 1(1)(b) of the PIF
Convention cannot be said to include an offence such as the one at issue in the main proceedings:
the failure to pay duly declared VAT within the deadline set out in the law. Therefore, | agree that
the PIF Convention is not applicable in the present case.

2. Article 325 TFEU

52.  Article 325 TFEU represents the consolidation of the duties of the Union and the Member
States to protect the Union’s financial interests. It also sets out the competences of the Union in
this field.

53.  Article 325(1) TFEU contains the obligation of the EU and the Member States to counter
fraud and any other illegal activities affecting the financial interests of the Union through measures
which shall both act as a deterrent and be effective. Article 325(2) TFEU states that Member
States shall take the same measures to counter fraud affecting the financial interests of the Union
as they take to counter fraud affecting their own financial interests.



54.  There is disagreement among the parties that presented observations as to the applicability
of Article 325(1) and (2) TFEU in the present case.

55.  The German Government maintains that paragraphs 1 and 2 of Article 325 TFEU are not
applicable. This is, first, because the financial interests of the Union are not affected as VAT has
been correctly declared. Second, the offence at issue in the present case does not fall within the
scope of application of Article 325(2) TFEU either, as it only covers ‘fraud’. Third, the offence is
also not covered by Article 325(1) TFEU because that provision has to be interpreted
systematically in the sense that the ‘other illegal activities’ to which it refers concern only
fraudulent acts of a similar seriousness. The Netherlands Government maintained a similar
position at the hearing.

56.  The Italian Government submitted at the hearing that paragraphs 1 and 2 of Article 325
TFEU are not applicable to the offence at issue in the present case. This is because the behaviour
covered by Article 10ter of Legislative Decree 74/2000 cannot be considered to be a fraudulent
action in the sense of the PIF Convention.

57.  The Commission holds the opposite view. It argues that Article 325(2) TFEU has to be
interpreted in a broad way. It encompasses the notion of ‘other illegal activities’ referred to in
Article 325(1) TFEU, which are liable to include offences or irregularities of a non-fraudulent
character.

58. In my view, the correct interpretation of Article 325(1) and (2) TFEU appears to be
somewhere in the middle of those positions. First, the offence at issue in the present case is liable
to affect the financial interests of the Union (a). Second, the offence falls within the remit of Article
325(1) TFEU but not Article 325(2) TFEU (b). Third, the obligation to establish measures to protect
the financial interests of the Union, which are analogous to those taken to protect national financial
interests emanates not only from Article 325(2) TFEU, but also from a combined reading of Article
325(1) TFEU and Article 4(3) TEU (c).

(@) On whether the financial interests of the Union are affected

59. The Court has already clarified that the scope of the ‘financial interests of the Union’ is
broad. It encompasses revenue and expenditure covered by the budget of the Union and of other
bodies, offices and agencies established by the Treaties. (26) Revenue from application of a
uniform rate to the harmonised VAT assessment bases determined according to EU rules is
included in the EU’s own resources. On that basis, the Court confirmed that there is a direct link
between the collection of the VAT revenue in compliance with the applicable EU law and the
availability to the EU budget of VAT resources: ‘any lacuna in the collection of the first potentially
causes a reduction in the second’. (27)

60. The Court thus declared that it is not only tax penalties and criminal proceedings for tax
evasion concerning false information in relation to VAT, (28) but more generally, proper collection
of VAT, that is linked to the protection of the financial interests of the Union in accordance with
Article 325 TFEU. (29) The Court further confirmed that national measures concerning offences
related to VAT that seek to ensure the correct collection of the tax, such as the provisions of Italian
law concerning failure to pay the VAT at issue in the present case, constitute implementation of
Article 325 TFEU for the purposes of Article 51(1) of the Charter. (30)

61. The offence at issue in the present case concerns failure to pay. An argument could
therefore be made that the financial interests of the Union are not really affected: the payment is
delayed, but it is forthcoming. Coupled with the duty to pay interest on the sum due once it is paid,



the Union’s revenue should ultimately not be affected. Thus, such an offence could not be covered
by Article 325(1) TFEU.

62. It ought to be stressed that the offence is not just aiming at late payments, but, more
broadly, at failure to pay, for whatever reason. Thus, the monies owed might indeed be paid later,
but might also not be paid at all. Be that as it may, the sums due were simply not paid. As a matter
of common sense, not receiving one’s money is no doubt likely to affect one’s financial interests,
certainly given that, as the Commission correctly pointed out, the offence is triggered only upon
reaching a certain, not insignificant and marginal, threshold.

63. Therefore, the German Government’s submission that the ‘late payment’ of VAT is not
liable to affect the financial interests of the Union as VAT has been correctly declared, cannot be
upheld.

(b) The applicability of paragraphs 1 and 2 of Article 325 TFEU

64. Due to its complex legislative history, (31) Article 325 TFEU is perhaps not the most
straightforward of Treaty provisions.

65. The key element extensively discussed in the present case is the textual difference
between the first and the second paragraphs of Article 325 TFEU. Article 325(1) TFEU refers to
both ‘fraud’ and ‘other illegal activities’. Article 325(2) TFEU, however, mentions only ‘fraud’.

66. Neither of those concepts is defined in the Treaties. The concept of fraud ought to be
interpreted as an autonomous concept of EU law, in the light of the general objective of Article 325
TFEU to offer a solid protection framework of the financial interests of the Union. (32) The scope of
that notion does not necessarily correspond to the definition of fraud in national criminal laws. (33)
The definition of ‘fraud’ in the PIF Convention, to which the Court referred in its judgment in Taricco
, (34) constitutes useful guidance in this regard, as it was the first definition provided in EU law.
However, the notion of fraud in Article 325 TFEU is not necessary limited to that of the PIF
Convention or that of secondary legislation. (35) The generic notion of ‘fraud’ of Article 325 TFEU
is also liable to encompass, in the specific field of VAT, intentional acts or omissions which have
the aim to obtain an unfair economic or tax advantage, to the detriment of the EU’s financial
interests. (36)

67. Be that as it may, the Court confirmed that late payment of VAT cannot, per se, be equated
with tax evasion or fraud. (37)

68.  The notion of any other illegal activities to which Article 325(1) TFEU refers is no doubt a
broader concept than fraud. On its natural reading, the notion is likely to encompass any illegal,
that is, unlawful, behaviour that affects the financial interests of the Union.

69. | see no reason why a failure to pay within the deadline set by law, which in this sense is
clearly illegal, should not be understood as other illegal activity. As already explained above in
points 59 to 63 of this Opinion, a failure to pay once one has reached thresholds such as those
provided for in national law may certainly affect the financial interests of the Union in the sense of
Article 325(1) TFEU.

70.  However, the notion of ‘other illegal activities’ is not present in Article 325(2) TFEU, which
only establishes the duty of Member States to adopt the same measures to counter fraud affecting
the financial interests of the Union as they take to counter fraud affecting their own financial
interests. There are two possible ways of interpreting this difference in wording.



71. On the one hand, it could be suggested that, similar to Article 325(1) TFEU, Article 325(2)
TFEU covers both, ‘fraud’ as well as ‘other illegal activities’. This line of argument would portray
Article 325(1) TFEU as a ‘chapeau’, establishing a reference framework applicable to the entire
provision of Article 325 TFEU, including all its paragraphs. It would stress the fact that Article
325(1) TFEU sets out a general obligation of the Union and the Member States to counter fraud
and any other illegal activities ‘through measures to be taken in accordance with this Article’. It
would also point out the complex legislative history of that provision, (38) which makes any clear
inference of legislative will difficult in view of the rapid successive modifications of that provision.

72.  On the other hand, it could be equally plausible to rely on the clear textual difference
between Article 325(1) TFEU and Article 325(2) TFEU, and to maintain that Article 325(2) TFEU
covers only measures aimed at countering fraud, but not other illegal activities. Those two
provisions foresee a different scope of the effectiveness duty and the assimilation duty
respectively established therein. Had the drafters of the Treaties intended that both paragraphs
have the same meaning, why the difference in wording? Had they intended that the two notions of
Article 325(1) TFEU be read as a ‘chapeau’ for the entire article, why was a third, joint notion
encapsulating both (an overarching legislative term) not introduced? There are also further
systemic arguments: Article 325(3) and (4) TFEU clearly maintain the same distinction and refer
only to fraud. Thus, it is difficult to see the absence of ‘other illegal activities’ in Article 325(2) as a
mere ‘slip of the pen’ of the Treaty drafters, unless of course those drafters were very absent-
minded and their pen slipped three times within the same article.

73.  On the whole, | consider the second interpretative approach more plausible. Nonetheless,
for the purposes of the present case, | am not convinced that the Court would in fact need to make
any pronouncements on this issue. Although extensively discussed, Article 325(2) TFEU is a bit of
a red herring in the present case. For all practical purposes, the scope of the obligation under
Article 325(1) TFEU, if read and considered jointly with the principle of sincere cooperation
enshrined in Article 4(3) TEU, amounts to a fairly identical obligation of adopting analogous
measures to protect national and EU financial interests.

(c) Article 325(1) TFEU in conjunction with Article 4(3) TEU

74.  Even if Article 325(2) TFEU were deemed not to be applicable in the present case, there is
still the transversally applicable principle of sincere cooperation enshrined in Article 4(3) TEU. That
principle, read in conjunction with the general obligation established in Article 325(1) TFEU,
amounts to the obligation to adopt measures against illegal activities affecting the EU’s financial
interests, under conditions analogous to those applicable to illegal activities affecting national
financial interests.

75.  The substantive overlap of the obligations imposed by Article 325(2) TFEU and the principle
of sincere cooperation under Article 4(3) TEU has its roots in the genealogy of the former
provision. In a way, Article 325(2) TFEU represents an area-specific codification of the case-law of
the Court on the principle of loyal cooperation. (39)

76.  The fact that obligations under Article 4(3) TEU are of a transversal nature, permeating the
entire EU legal system, has a further consequence. The obligation to adopt measures combating
illegal activities affecting the financial interests of the EU under conditions analogous to those
applicable with regard to national financial interests does not operate only in combination with the
obligations imposed by Article 325(1) TFEU: it does so also in combination with the more specific
obligations resulting from the VAT Directive. Since the provisions of the VAT Directive are no
doubt the more detailed provisions regarding payment and collection of the tax, a more
investigative analysis can properly be carried out under the provisions of that directive. | turn to



those in the following section of this Opinion.

77. Before that, however, one concluding remark is worth highlighting: the measures to be
adopted in order to counter fraud and other illegal activities under Article 325(1) TFEU and Atrticle
4(3) TEU are not necessarily measures of a criminal nature. What is required is that the measures
be effective and dissuasive. Thus, of course, such measures may entail, as ultima ratio, criminal
sanctions. However, before reaching that level, a broader range of actions, such as administrative,
civil, or organisational measures, may be sufficient to effectively counter fraud and other illegal
activities. (40) Similarly, the measures to be adopted by the Member States in compliance with
Article 325 TFEU are not limited to those connected to criminal activities or administrative
irregularities already covered by EU sectorial legislation. (41)

3.  The VAT Directive and the principle of sincere cooperation

78.  Article 206 of the VAT Directive establishes the obligation of taxable persons to pay VAT
when submitting the tax return provided for in Article 250 of that directive. It does, however, grant
Member States the possibility to set a different date for payment. Article 273 of the VAT Directive
leaves the Member States with the freedom to adopt measures to ensure payment — they may
impose other obligations which they deem necessary to ensure the correct collection of VAT and
to prevent evasion.

79. Beyond these provisions, however, the VAT Directive does not lay down any further specific
rules to ensure proper collection. It does not provide for any concrete measures or, if appropriate,
sanctions, that are to be adopted in cases of failure to pay by the deadline established by the
Member States according to Article 206 of the VAT Directive.

80.  The choice of appropriate sanctions thus remains within the discretion of the Member
States. That discretion is nonetheless not unlimited: in the absence of a specific provision for
penalties in case of infringement, Article 4(3) TEU requires the Member States to adopt effective
measures against conduct detrimental to the EU’s financial interests. (42) Those measures shall
be applicable under both procedural and substantive conditions analogous to those applicable to
infringements of national law of a similar nature and importance. In any case, the penalties
imposed by those measures ought to be effective, proportionate and dissuasive. (43)

81. Inthe particular field of VAT, Member States are required to fight tax evasion. (44) More
generally, and according to established case-law, Article 2, Article 250(1) and Article 273 of the
VAT Directive, read in conjunction with Article 4(3) TEU, require Member States to take all
appropriate legislative and administrative measures to ensure collection of all the VAT due on their
territory. (45) Member States are under the obligation to check the returns, accounts and other
relevant documents of taxable persons, and to calculate and collect the tax due. (46)

82. In sum, what follows from these considerations is that the obligations imposed by the VAT
Directive, read in conjunction with Article 4(3) TEU, clearly reach beyond fraud prevention. They
are more general. They concern the correct collection of the tax, writ large. Thus, they not only
capture rules established by Member States to sanction the infringement of obligations of a merely
formal nature, such as mistaken declarations, but also late payments, provided that they do not go
further than is necessary to achieve the objectives of ensuring the correct collection of VAT and of
preventing evasion. (47)

83. It might again be repeated that the fact that such national measures are covered by the
abovementioned rules of the VAT Directive, read in conjunction with Article 4(3) TEU, does not
prejudge, in my view, the nature of national measures. Similar, or rather even a fortiori, to Article
325(1) TFEU, (48) the VAT Directive does not necessarily oblige the Member States to impose



penalties of a criminal nature. The choice of means is again a matter for the Member States’
discretion. EU law is interested in the actual result: effective, proportionate and dissuasive
measures that ensure correct collection and prevent evasion.

4. Interim conclusion

84. As aconsequence of the foregoing, it is my view that Article 4(3) TEU, Article 325(1) TFEU,
and Articles 206 and 273 of the VAT Directive are the applicable provisions for the purposes of the
present case.

B. Responseto the questions referred

85. I will now examine the concrete questions posed by the referring court in the light of the
above identified applicable provisions of EU law.

86.  The following argument is structured as follows: first, | will deal with the first part of the third
question referred by the national court concerning the PIF Convention (1). Second, | will turn to the
first question relating to the duty of establishing equivalent sanctions (2). Third, | will address
jointly the second question and the second part of the third question referred by the national court
that concerns the duty to adopt effective, dissuasive and proportionate sanctions for infringements
of EU law (3).

1.  First part of the third question: the PIF Convention

87.  The referring court wishes to know whether the concept of fraud in Article 1 of the PIF
Convention encompasses the failure to pay or partial or late payment of VAT. It asks whether,
consequently, Article 2 of that convention requires the Member State to punish that conduct when
it concerns sums in excess of EUR 50 000 with a term of imprisonment.

88.  The answer is no. As | have explained above in points 48 to 51 of this Opinion, the PIF
Convention is not applicable in the present case. On my understanding, the offence at issue in the
present case cannot be subsumed under the notion of fraud according to Article 1(1)(b) of that
convention.

89. I therefore propose that the first part of the third question be answered as follows: the
concept of fraud in Article 1(1)(b) of the PIF Convention does not cover an offence, such as the
one at issue in the main proceedings, concerning the failure to pay correctly declared VAT within
the deadline set by law.

2.  First question: differentiated thresholds and the duty of establishing equivalent sanctions

90. By its first question, the referring court asks whether Article 10ter of Legislative Decree
74/2000 (pursuant to its amendment by Legislative Decree 158/2015), which sets out a higher
criminalisation threshold for failure to pay VAT (EUR 250 000) than it does for withholding tax
(EUR 150 000), is compatible with EU law.

91. This question is essentially about the duty of establishing analogous or equivalent sanctions
for infringements of EU law as those that are foreseen for similar infringements of national law. In
the context of the present case, that duty arises from Article 4(3) TEU in conjunction with Article
325(1) TFEU and the abovementioned provisions of the VAT Directive.

92. Relying specifically on the principle of sincere cooperation as expressed in Article 4(3) TEU,
the Court has established that Member States must ensure that infringements of EU law are
sanctioned under conditions, both procedural and substantive, which are ‘analogous to those



applicable to infringements of national law of a similar nature and importance ...".Furthermore,
national authorities must proceed with respect to infringements of EU law ‘with the same diligence
as that which they bring to bear in implementing corresponding national laws’. (49)

(@) What is the ‘analogous’ national regime?

93. The difficulty in the present case is the establishment of the reference framework under
which the duty to establish analogous sanctions is to be assessed. What may be viewed as
infringements of national law of a similar nature and importance? What other national legislative
framework can serve as a reference point in the present case?

94.  The observations presented before the Court conclude that the differentiated thresholds
introduced by Legislative Decree 158/2015 do not infringe the duty of establishing analogous or
equivalent sanctions. The reasons for arriving at such a conclusion, however, differ.

95.  The Iltalian Government submits that the two offences are not at all comparable. The
Commission maintains that the different thresholds introduced in Articles 10bis and 10ter of
Legislative Decree 74/2000 are comparable, but that the difference can be justified. The Austrian
Government puts forward a more novel argument, suggesting that the field of VAT cannot, by
definition, pose any problems regarding the duty to establish equivalent sanctions. VAT constitutes
revenue for both the Member States and the Union. Therefore, the financial interests of the Union
in the form of VAT revenue are always protected in exactly the same way as national financial
interests.

96. Inthe present case, the assessment of analogous sanctions essentially boils down to
ascertaining whether the VAT system can be compared with direct taxation for the purposes of
assessing the duty to establish analogous sanctions.

97. Two approaches can be envisaged in this regard.

98.  First, following a more narrow approach, corresponding to the one advocated by the
Austrian Government, the VAT regime could be seen as an island entirely of itself. (50) Its unique
and peculiar characteristics and functioning would render the comparison with any other taxation
system or source of revenue impossible. As VAT is a national and EU revenue resource, the duty
to set up analogous sanctions would always be fulfilled per se.

99. lunderstand why, in relation to more specific and concrete issues, where there might be
more differences than similarities in the system and the collection of the VAT, such an approach
might be suggested. In the present state of the law, such an approach would be, however,
problematic and illogical. It would deprive the key requirement of adopting analogous or similar
measures — the ‘assimilation duty’ — of any content. Assimilation (equivalence) could no longer
be examined. Its yardstick would effectively be circular, tested on and against itself. (51)

100. A second, broader approach to comparability, places the reference framework at a higher
level of abstraction, while looking for the closest possible analogy to the pertinent EU law
infringement in the national legal system. Once the view becomes more abstract and panoramic, it
also becomes clear that no tax is an island entirely of itself; every tax is a piece of a (taxable)
continent, a part of the main.

101. In my view, the ‘duty of assimilation’ requires that kind of broader take on comparability in
order to identify the relevant infringements of national law which are of a similar nature and
importance, particularly in the field of the protection of the financial interests of the Union. There,
the vantage point is by nature a structural, systemic comparison. A requirement of complete



identity would make it very difficult to find equivalent sources of revenue or expenditure in the
Member States. Infringements related to VAT, due to the specificity of the system of collection of
the tax, could never be considered as analogous to infringements of any other tax.

102. By contrast, in individual cases concerning the application of the principle of non-
discrimination or the principle of equivalence to discrete procedural rules or remedies, the focus is
by definition much more concrete and much narrower. If that is the case, the concrete and specific
differences between direct and indirect taxation, assessed at that level of abstraction, may well
render individual situations incomparable. (52)

103. In any case, such broader approach was already embraced by the Court in Taricco. When
providing indications for the national court in order to carry out the assessment of the equivalence
of regimes concerning limitation periods in VAT evasion-related cases, the Court referred to the
limitation periods applicable with regard to import duties on tobacco products. (53)

104. In the present case, the closest analogy to the offence related to failure to pay VAT of Article
10ter of Legislative Decree 74/2000 is the offence related to failure to pay withholding tax by the
substitute of the taxpayer of Article 10bis of the same decree. Both offences share a number of
similarities: their general objective is to ensure collection. Both offences cover conduct connected
to failure to pay within the deadline set by law. The systemic parallelism of both provisions arises
from the Italian legislation itself, which has chosen to regulate both offences in the same legislative
act, in closely connected parallel provisions.

105. | therefore see no particular logical difficulty in suggesting that Article 10bis is the ‘analogous’
provision to Article 10ter of Legislative Decree 74/2000. Both offences are comparable. The next
issue then becomes whether the differentiated threshold contained in both provisions can be
justified.

(b) A justified differentiation?

106. The Italian Government sought to explain the reasons that have inspired the legislature to set
out different thresholds applicable to infringements for the failure to pay VAT and withholding tax.

107. First, as a preliminary point, the Italian Government clarified at the hearing that taxable
persons are not subject to the regime of criminal offences for failure to pay direct taxes. The
offence to which Article 10bis relates does not concern the taxpayer, but the person obliged to pay
withholding tax in his place.

108. Second, besides the general structural differences following from the direct and indirect
character of taxation, the Italian Government has advanced specific grounds for the differentiation.
They relate to the higher degree of seriousness, and the greater difficulty of discovery and
collection.

109. On the one hand, with regard to failure to pay the withholding tax resulting from the
certification issued to the taxpayer in respect of whom tax is withheld, the Italian Government
explains that Article 10bis concerns not only an omission to pay, but also the issuance of an
incorrect document. Detection of the failure and collection of the tax are therefore hindered, since
the substituted person receives a certification which liberates him from payment vis-a-vis the
administration.

110. On the other hand, with regard to failure to pay the withholding tax resulting from the annual
tax return filed by the withholding agent, the Italian Government states that the higher degree of
seriousness ensues from the consequences that that failure may entail for the substituted



taxpayers, who face the risk of having to pay the tax that is owed twice.

111. Within both of these grounds, the difficulty of discovering the infringement (54) as well as the
different protected interests were said to be considered by the national legislature as justifying the
differentiation in thresholds at issue.

112. Naturally, some of the arguments advanced by the Italian Government may be seen as more
convincing than others. Equally, one may still be unclear about what exactly occurred in 2015 to
lead to the sudden need to differentiate between the thresholds in both offences that was not there
before, when both infringements were regulated in the same terms.

113. However, | think that issues like the present one are precisely the realm in which Member
States are entitled to make their own legislative choices. The Italian Government has, in my view,
offered plausible reasons as to why it wished to differentiate. It has further shown that there was a
deliberative process in this regard on the national level. If the scope of procedural discretion and
institutional autonomy has any meaning in this area, it should not be the role of the Court to
second-guess such national legislative choices, which are further embedded in the broader and
more complex legislative fabric of Member States’ tax legislation.

114. As a consequence, | suggest that Article 4(3) TEU, read in conjunction with Article 325(1)
TFEU and the VAT Directive, does not preclude national provisions establishing, for the purposes
of determining the punishable character of the conduct consisting in failure to pay a tax by the
legal deadline, a financial threshold which is higher for VAT than the one provided for withholding
tax.

3.  Second question and the second part of the third question: extinction of criminal liability and
effective and dissuasive sanctions

115. The national court has further expressed doubts about the impact on the effectiveness and
dissuasiveness of the criminal sanctions provided for by Legislative Decree 74/2000 that the two
modifications introduced by Legislative Decree 158/2015 might have.

116. First, by its second question, the referring court wishes to know whether Article 4(3) TEU,
read in conjunction with Article 325(1) TFEU and the VAT Directive, preclude a national provision
that extinguishes the criminal liability of the persons responsible for fiscal matters if the entity they
represent pays the amount of VAT due, together with interest and administrative penalties owed in
connection with late payment, before the first instance trial proceedings are declared opened. The
national court emphasises that the Italian system does not impose on those persons any other
penalty, not even of an administrative nature.

117. Second, in the second part of the third question, the referring court asks whether Article
325(1) TFEU must be interpreted as precluding national legislation which exempts from criminal
and administrative liability those persons responsible for tax matters for failure to pay, partial or
late payment of VAT, in relation to sums equivalent to three or five times the minimum threshold of
EUR 50 000 laid down by the PIF Convention.

118. Both questions concern the duty of Member States to adopt effective and dissuasive
sanctions. | examine both of them in turn in this section.

(@ The new ground for extinction of criminal liability

119. The Commission considers that the second question, relating to the new ground for extinction
of criminal liability introduced by Legislative Decree 158/2015 (new Article 13(1) of Legislative



Decree 74/2000), should be declared inadmissible. It submits that, bearing in mind that the
threshold for the VAT-related offence (EUR 250 000) has not been reached in the present case
(the sum owed was EUR 175 272), that ground could not be applied in this case.

120. | agree. Indeed, if the Court decides to follow my proposed answers to the first and third
guestions, there will be no need to give an answer to the second question. However, in order to
fully assist the Court, | shall provide a concise outline of an answer to this particular question
should the Court come to a different conclusion.

121. In general, (55) the obligation to provide for effective, dissuasive and proportionate sanctions
for the protection of the financial interests of the Union emerges from a twofold source in EU law.
The duty of sincere cooperation of Article 4(3) TEU entails the requirement to effectively and
dissuasively tackle infringements of the obligation to pay VAT according to Articles 206 and 273 of
the VAT Directive: there is a general obligation to take all legislative and administrative measures
for ensuring collection of all VAT due in their territory. (56) The same also emanates from Article
325(1) TFEU, which requires Member States to counter fraud and other illegal activities affecting
the EU's financial interests through effective and deterrent measures. (57)

122. In my view, the new ground for extinction of criminal liability at issue does not infringe the
obligation to impose effective and dissuasive sanctions.

123. First, in general, the obligation to adopt proportionate, effective and dissuasive penalties in
the field of VAT does not necessarily entail the obligation to impose sanctions of a criminal nature.
(58) Indeed, in certain situations, the seriousness of the offences may require criminalisation as
the only solution to guarantee effectiveness and dissuasiveness. (59) However, outside such
specific and serious situations, the applicable penalties may take the form of administrative
penalties, criminal penalties or a combination of the two. (60)

124. In the VAT context, failure to pay the correctly declared tax by the legal deadline cannot be
considered of such seriousness that the duty to adopt effective and dissuasive measures would
invariably require the establishment of criminal sanctions. (61) Member States may, of course, with
due regard to their economic and social situation, proceed to adopt such sanctions in cases which
they consider to be sufficiently serious, while respecting the principle of proportionality. However,
the criminalisation of such behaviour cannot be said to be required as a matter of EU law.

125. Second, the effective and dissuasive character of the measures set up by the Italian
legislation to ensure collection of VAT has to be considered in broader, systemic terms. Due
regard must be paid to the interplay between various criminal and administrative sanctions
applicable when there is failure to pay VAT by the deadline set out in the law. (62)

126. The Italian Government has explained that, according to Article 13(1) of Legislative Decree
471/1997, the entities obliged to pay the tax are in any case subject to a system of administrative
sanctions that can reach 30% of the unpaid amount plus interest. It appears from the legislative
history of the amendment in question shows that the existence of administrative sanctions —that
continue to apply for those situations not reaching the threshold for criminal sanctions— has been
duly taken into account by the modification of the threshold in Legislative Decree 158/2015. (63) In
the same vein, the new ground for extinction of criminal liability linked to payment is a legislative
choice to grant the possibility to avoid criminal liability in case the entity liable to pay the tax
satisfies its debts, including the tax due, interest and payment of administrative sanctions. Also in
this situation, administrative sanctions for the taxpaying entities have been deemed to be sufficient
by the legislature. (64)

127. In other words, even if the responsible director of the legal entity that owes the tax might



escape criminal liability if the legal entity makes the payment eventually, the legal entity that is
primarily responsible will still have to pay interest and administrative penalties for late payment.

128. It might be useful, at this stage, to take a step back and try to see the wood, not just the
individual tree. What is the objective of criminalising late payment of sums owed to the public
purse? Perhaps in contrast to other criminal acts, where the damage that has been done cannot
be undone, and where the primary objective of the sanction becomes to punish and to reform the
offender, for fiscal or taxation crimes, the objective is also to use the threat of a criminal sanction
to coerce payment in the individual case and thus to foster compliance more generally in the
future. In other words, the criminalisation is not the sole purpose in itself. Another purpose of the
sanction is likely to be to maintain fiscal soundness and foster compliance. If that logic is
embraced, then the fact that the offender has been given a last chance to comply before the trial
begins is in fact not impeding the effectiveness of the enforcement: rather to the contrary. (65)

129. Against this background, the ground for extinction of criminal liability introduced in Article 13
of Legislative Decree 74/2000 fosters compliance and, therefore, furthers the effectiveness and
dissuasiveness of the system of enforcement. The effectiveness of sanctions is connected with the
incentive to pay the tax. The dissuasiveness is ensured by the need to acquire not only the
principal amount, but also interest that has accrued and the corresponding amount of the
administrative sanctions.

130. It might be recalled that in the past, the Court has declared a progressive sanctions regime as
being suitable to foster regularisation of payment. (66) It has also considered interest as an
appropriate sanction in cases concerning infringements of a formal nature. (67)

131. Finally, it ought to be borne in mind that while imposing effective and dissuasive sanctions
within the scope of EU law, Member States also have to comply with the principle of
proportionality. It is apparent from the preparatory documents of Legislative Decree 158/2015 that
the Italian legislature has chosen to adopt a progressive scale of administrative and criminal
sanctions. Reflecting proportionality considerations, it has reserved criminal penalties for the most
serious cases. In this context, the ground for extinction of criminal liability at stake in the present
case may also be seen as further embedding proportionality considerations into the overall
enforcement regime.

(b) The relevance of the threshold of EUR 50 000 established in the PIF Convention

132. With regard to the second part of the third question posed by the referring court, | do not
consider the threshold of the PIF Convention to be an appropriate point of reference to assess the
effectiveness of sanctions outside the framework defined under that particular instrument.

133. First and foremost, as explained in points 48 to 51 of the present Opinion, the offence at
issue does not fall within the scope of the PIF Convention. The threshold established by the PIF
Convention is only relevant for the specific offence of fraud.

134. Second, as a subsidiary note, the threshold of EUR 50 000 referred to in Article 2 of the PIF
Convention applies only as a criterion for establishing a minimum amount above which fraud is to
be considered so serious as to give rise to penalties involving deprivation of liberty which can give
rise to extradition. However, the threshold of EUR 50 000 is not even applicable as a general
threshold for criminalisation as such.



135. Therefore, | do not think that the threshold referred to by the PIF Convention could even be
referred to for the purpose of a broader analogy. It is not at all relevant in a case like the present
one.

(c) Interim conclusion

136. As a result, | propose that the Court answer the second question and the second part of the
third questions as follows: the duty to provide effective, dissuasive and proportionate penalties to
ensure correct collection of VAT imposed by Article 325(1) TFEU and Article 4(3) TEU, read in
conjunction with VAT Directive, does not preclude national legislation, such as that at issue in the
present case, which, while providing for a system of administrative sanctions, exempts natural
persons responsible for tax matters:

- from criminal and administrative liability for failure to pay correctly declared VAT within the
deadline set by law in relation to sums equivalent to three or five times the minimum threshold of
EUR 50 000 laid down by the PIF Convention;

- from criminal liability if the entity with regard to which they operate has made late payment
of the VAT due, as well as interest and the amounts imposed by administrative sanctions, before
the trial at first instance is declared open.

C. Effects of a potential incompatibility between national legislation and EU law

137. In the present Opinion, | have proposed that the Court answer the questions posed by the
referring court in the sense that the pertinent provisions of EU law do not preclude the
modifications made by Legislative Decree 158/2015. Should the Court reach the same conclusion,
there would be no need to address potential (temporal) effects of a declaration of incompatibility in
the present case.

138. If the Court were to decide otherwise, the effects of the incompatibility of national law with EU
law would have to be addressed. In particular, it would be necessary to examine the practical
implications that ensue from the principle of primacy of EU law, that is, the requirement to disapply
national provisions contrary to EU law. That would have to be done in the light of the scenario at
hand, where the national provisions at issue constitute more lenient criminal law provisions in an
ongoing criminal procedure.

139. In order to fully assist the Court, | shall offer some concluding thoughts on this issue, as it has
been raised expressly by the referring court and discussed by the interested parties at the oral
hearing.

140. The national court expressed the view that, if the amendments made by Legislative Decree
158/2015 were to be considered incompatible with EU law, the subsequent disapplication of the
more lenient rules would neither contradict the principle of legality nor the lex mitior principle
enshrined in Article 49(1) of the Charter. First, the disapplication of the national provisions as
amended by Legislative Decree 158/2015 would entail the (re)application of the previous version
of those provisions, in force at the time of the salient facts. Second, if declared incompatible with
EU law, the new provisions would have never been lawfully part of the Italian legal order. As the
decisions of the Court in preliminary ruling proceedings have an ex tunc effect, the provision
thereby interpreted would have to be applied in the manner indicated by the Court also to legal
relationships preceding the judgment, but not having yet come to an end.

141. The Commission and the Italian Government engaged with those arguments at the hearing.



They seem to be of the view that the more lenient provisions of national law could not be
disapplied in the present case, even if those provisions were declared to be incompatible with EU
law.

142. | agree with the Commission and the Italian Government. In my opinion, the legality principle
precludes the possibility to set aside more lenient criminal provisions in the course of ongoing
criminal proceedings, even if those more lenient rules were found to be incompatible with EU law.
In other words, in a case like the present one, the primacy of EU law provisions imposing on
Member States the duty to enact effective, dissuasive and analogous sanctions needs to be
applied in a manner which is consistent with other rules of equal standing within the EU legal
order: the principle of lex mitior, provided for in Article 49(1) of the Charter, coupled with the
protection of legitimate expectations and legal certainty, considered in the specific context of
criminal law.

143. It is common ground that according to the principle of primacy of EU law, provisions of the
Treaties and directly applicable provisions of secondary law have the effect, merely by entering
into force, of rendering inapplicable conflicting national provisions. (68)

144. The disapplication duty constitutes perhaps the most vigorous emanation of that principle.
The practical consequences of primacy in individual cases must be, however, weighed against and
reconciled with the general principle of legal certainty and, more specifically in the field of criminal
law, with the legality principle. The obligations of Member States to ensure effective collection of
EU resources cannot after all run counter to the rights of the Charter, (69) which also provides for
the fundamental principles of legality, lex mitior and legal certainty.

145. In the ensuing analysis, | suggest that the principle of legality, which is properly to be
understood not just in a minimalist fashion (1), but more broadly, as also encompassing the lex
mitior rule together with the imperative of enhanced legal certainty in criminal matters (2), requires
that, in the present case, the more lenient provisions of Legislative Decree 158/2015 could not be
disapplied (3). The latter conclusion holds, irrespective of whether the eventual incompatibility with
EU law were to be declared with reference to primary law (Article 325(1) TFEU) or with regard to
the VAT Directive.

1. The ‘core’ of the legality principle: the prohibition of retroactivity

146. The legality principle, enshrined in Article 49(1) of the Charter, entails, first and foremost, the
prohibition of retroactivity. It is provided for in the first two sentences of that provision. (70) It
corresponds, in the sense of Article 52(3) of the Charter, to Article 7 of the European Convention
on Human Rights (ECHR).

147. The ‘core’ of the legality principle, which constitutes the strongest and most specific
expression of the principle of legal certainty, (71) may be said to cover just the substantive
elements of the definition of offences and penalties. It requires that legislation must clearly define
offences and penalties that apply at the moment when the punishable act or omission was
committed. That requirement is satisfied once individuals are able to ascertain which acts or
omissions will make them criminally liable, on the basis of the wording of the relevant provision
and, if need be, with the interpretative assistance of case-law. (72) Those requirements do not
however prohibit the gradual clarification of rules of criminal liability by means of judicial
interpretation, provided that those interpretations are reasonably foreseeable. (73)

148. As a consequence, if national law, in the version applicable at the material time in the main
proceedings, did not contain express provisions establishing criminal liability for a certain conduct,
‘the principle that criminal penalties must have a proper legal basis, enshrined in Article 49(1) of



the Charter of Fundamental Rights of the European Union, would prohibit the imposition of criminal
penalties for such conduct, even if the national rule were contrary to EU law’. (74)

149. Thus, the ‘core’ of the legality principle, reflected in the first and second sentences of Article
49(1) of the Charter, prohibits the retroactive application of new criminal rules concerning the
determination of offences and penalties which were not in force at the time the punishable act was
committed. Two elements are worth stressing here: the limitation to substantive elements of the
act and penalty, focusing on one specific moment in time — when the act or omission was
committed.

2. The broader understanding of the legality principle: lex mitior and legal certainty in criminal
matters

150. However, the content of the guarantees provided for in Article 49(1) does not stop there.
From my point of view, the genuine content of the guarantees provided by Article 49(1) is broader,
in both of the dimensions just outlined: substantive as well as temporal.

151. Without entering into any deeper debates on what exactly is substantively covered, it might
perhaps be simply recalled that under the ECHR, the exact scope of Article 7(1) is also far from
clear. In particular, the notion of ‘penalty’ and its scope has been undergoing some jurisprudential
evolution. Recently, in Del Rio Prada, the Grand Chamber of the European Court of Human Rights
(ECtHR) recalled that the distinction between a ‘penalty’ (the ‘substance’, which ought to be
covered by Article 7(1) ECHR) and a measure which concerns the execution or enforcement of a
penalty (leaning more towards the elements of ‘procedure’) is not clear cut. (75) The ECtHR
carried out a broader assessment based, inter alia, on the nature and purpose of the measure, its
characterisation under national law, and its effects.

152. There is a lot to be said for such an effect- or impact-oriented assessment, which is less
concerned with the finesses of individual national taxonomies, which may of course differ across
the Member States, and looks more concretely into the genuine operation of the rules. Above all,
however, perhaps it best captures what the focus of effective protection of fundamental rights
ought to be: the individual and the impact a rule has on his position, not the taxonomic labels
attached to it by the respective national law.

153. For this reason, although the wording of the third sentence of Article 49(1) of the Charter
speaks of a ‘lighter penalty’, | do not think that that provision could be read as referring only and
exclusively to the severity of the penalty. It must be read as also including at least all the
constitutive elements of a crime, for a simple reason: if, following the commission of the crime, a
new law is enacted that changes the definition of the criminal offence to the benefit of the accused,
that would mean that his act would no longer be criminally punishable (at all). If no longer
punishable, that would mean no penalty can be imposed. No penalty is certainly a lighter penalty.
It would be simply illogical to insist, in such circumstances, on the fact that the new law does not
technically speaking directly regulate ‘penalties’.

154. The more important element for the present case is perhaps the second one: the temporal
dimensionof what is protected by the legality principle. In this regard, the wording of the third
sentence of Article 49(1) of the Charter already clearly indicates that that principle is also
concerned with the time after the commission of the criminal offence. The third sentence provides
for the retroactive application of the more lenient penalty: lex mitior.

155. The lex mitior rule had already been recognised by the Court as a general principle of EU law
resulting from the constitutional traditions common to the Member States. (76) This line of case-
law, together with Article 49(1) of the Charter, have in fact proven to be influential in the evolution



of the case-law of the ECtHR. It would appear that the ECtHR has departed from its own case-law,
according to which the principle of lex mitior was not covered by Article 7 ECHR, to recognise it as
an element implicit in that provision, also under the influence of the broader protection provided
under EU law. (77)

156. Lex mitior effectively constitutes an exception to the prohibition of retroactive application of
criminal law. It authorises retroactivity in bonam partem. Logically therefore, retroactivity in malam
partem is banned.

157. According to recent ECtHR case-law, the principle of retroactivity of the more lenient criminal
law entails that ‘where there are differences between the criminal law in force at the time of the
commission of an offence and subsequent criminal laws enacted before a final judgment is
rendered, the court must apply the law whose provisions are most favourable to the defendant’.
(78) For the ECtHR, this obligation to apply ‘among several criminal laws, the one whose
provisions are the most favourable to the accused is a clarification of the rules on the succession
of criminal laws, which is in accord with another essential element of Article 7, namely the
foreseeability of penalties’. Like the prohibition of retroactive application, the lex mitior applies with
regard to provisions defining offences and penalties. (79)

158. The precise content of the lex mitior rule, however, is far from settled. That principle has a
specific underlying inspiration: it ‘involves a succession of laws over time and is based on the
conclusion that the legislature changed its position either on the criminal classification of the act or
the penalty to be applied to an offence’. (80) This specificity has led to some approaches which
emphasise the different rationales underlying the prohibition of retroactive application of criminal
law and the principle lex mitior. The principle lex mitior, according to those views, would not quite
emanate from the requirements of foreseeability or legal certainty requirements. It would merely
rest on considerations of fairness, reflecting the changes of view of the legislature with regard to
wrongful conduct. (81)

159. Whatever the precise value underpinning the lex mitior rule, its operation is not difficult to
understand: unless there is a clear instance of self-serving legislation or even misuse of legislative
procedures, (82)lex mitior is, by definition, a ‘one-way ticket’ to a more lenient destination. It
means that after the commission of the act, the new criminal law rules may only be applied to the
benefit of the accused. In rather unlikely scenarios, this might even happen repetitively to the
benefit of the accused. That can also be reconciled with the language and the spirit of the third
sentence of Article 49(1) of the Charter. However, | consider that what cannot be reconciled with
that provision is either reversal back to the more severe provision once lex mitior was correctly
triggered, or the adoption of new, harsher criminal rules, and their retroactive application. If that
were the case, it would turn the lex mitior rule into an unstable, reversible rule, allowing back and
forth changes in criminal rules after the commission of the act.

160. Therefore, the lex mitior principle and the principle of legal certainty are not circumscribed to
the moment in time when the facts were committed. They stretch along the duration of the entire
criminal procedure. (83)

161. Indeed, it should be recalled that the application of the lex mitior principle is itself embedded
into the broader principle of legal certainty, which requires that rules of law must be clear and
precise and that their application must be foreseeable by those subject to them. (84) That is to
enable those concerned to be aware of the extent of the obligations which are imposed on them,
and to ascertain unequivocally what their rights and obligations are and take steps accordingly.
(85)

162. Therefore, the lex mitior principle forms part of the basic legal rules regulating the inter-



temporal operation of subsequently enacted criminal provisions. The requirements of foreseeability
and legal certainty therefore also encompass its application as part of the national and the EU
legal systems. It would be at odds with those requirements, essential to the principle of legal
certainty, if, once a more lenient criminal law has been enacted and become applicable, it is
disapplied in order to render applicable a more stringent criminal law again, even if it was in force
at the time of the commission of the facts.

163. In sum, my opinion is that the lex mitior principle guaranteed in the third sentence of Article
49(1) of the Charter precludes the reverting to previous, harsher rules concerning the constitutive
elements of a crime and penalties, if the later duly enacted national legislation generated
legitimate expectations in the personal sphere of the accused. Such guarantee might be seen
either as forming a broader layer of the legality principle, or as a distinct right, emanating from the
requirements of legal certainty and foreseeability of criminal laws.

164. The basic underlying concern is clear: individuals must be able to rely on duly promulgated
rules of criminal law (86) and adapt their behaviour accordingly. It is indeed entirely possible that,
relying on the more lenient rules promulgated in national law, a person subject to criminal
proceedings or his representation could have taken certain procedural decisions or modified their
course of action in a manner relevant to the further development of those proceedings.

165. Certainly, EU law forms part of the national legal systems. It must therefore be taken into
account when assessing compliance. It could be thus suggested that ignoratia legis europae non
excusat. An individual not paying his taxes cannot have a ‘right to impunity’ guaranteed by national
law that is incompatible with EU law.

166. In cases like the present one, | find that proposition very difficult to embrace, on a number of
levels. Focusing only on the level of practical implications, can it really, reasonably, be expected
that individuals constantly self-assess promulgated national laws as to their compliance with EU
law and on that basis decide on their criminal liability? Even if one were to suggest that that is
indeed to be expected in cases of national legislation saying ‘be X' and a clear rule of EU law
saying ‘be non-X’, can it also be expected with regard to the compatibility of national rules with
somewhat ‘textually economical’ provisions of EU law, such as the Article 325(1) TFEU, the
interpretation of which requires the (in fact repeated) attention of the Grand Chamber of the Court?

3.  The implications of the lex mitior principle and legal certainty in the present case

167. The Court was already confronted with the question of whether the principle of the retroactive
application of the more lenient penalty applies in the case in which that penalty is at variance with
other rules of EU law in Berlusconi. (87) However, as that case concerned a directive, the
response given was based on the fact that provisions of directives cannot be invoked in order to
aggravate or determine the criminal liability of individuals. (88)

168. In the present case, the pertinent EU law provisions are not only the VAT Directive, read in
conjunction with Article 4(3) TEU, but also provisions of primary law, namely Article 325(1) TFEU,
which ‘impose on Member States a precise obligation as to the result to be achieved that is not
subject to any condition regarding application of the rule ... which they lay down’. (89) The Court
has held, as a consequence, that Article 325(1) and (2) TFEU can deploy the effect ‘in their
relationship with the domestic law of the Member States, of rendering automatically inapplicable,
merely by their entering into force, any conflicting provision of national law’. (90) This statement
was, however, immediately qualified: in such a scenario, the national court must also ensure that
the fundamental rights of the persons concerned are respected. (91)

169. The imperative of the respect of the principles of legality — including the lex mitior rule — and



legal certainty, prevents, in my view, the possibility of setting aside the more lenient national
criminal provisions in the main proceedings. There are two ways in which that conclusion might be
reached in the present case, if necessary.

170. First, the amendment that altered the criminalisation threshold for the offence of failure to pay
declared VAT (while also adding the new ground for extinction of criminal liability) has, in my view,
modified the constitutive elements of a criminal act. The setting of a monetary threshold for
triggering criminal liability is an objective element of the definition of a crime. As such, this change
could be seen as falling within the substantive ‘core’ of the principle of legality, read together with
the lex mitior principle.

171. Second, even if such a successive change were to be seen as outside of the narrower vision
of the legality principle, since, strictly speaking, it reaches beyond the moment at which the original
act was committed, it would certainly be caught by the broader understanding of that principle.
Upon entering into force, the new national amendment triggered the lex mitior rule, which has
generated legitimate expectations in the personal sphere of the accused that the new, more
lenient provision will be applicable to him.

172. Two further concluding remarks are called for.

173. First, in a case like the present one, whether a potential incompatibility of the national rules
with EU law would be declared with regard to EU secondary law or EU primary law ultimately
makes little difference. The reasoning outlined above and the limits of Article 49(1) of the Charter
are transversal, applicable irrespective of the source of obligation at the EU law level.

174. Certainly, the Court has emphasised that ‘directly applicable rules of law of the Union which
are an immediate source of rights and obligations for all concerned, whether Member States or
individuals who are parties to legal relationships under Union law, must deploy their full effects in a
uniform manner in all Member States, as from their entry into force and throughout the duration of
their validity’. (92)

175. However, at the same time, it has also been acknowledged that the impossibility of relying on
certain EU law provisions to determine or aggravate criminal responsibility cannot be restricted,
per se, to directives. Similar considerations have been relied upon with regard to provisions of a
regulation empowering Member States to adopt penalties for infringements of its provisions,
precisely with the aim of complying with the principles of legal certainty and the prohibition of
retroactivity, as enshrined in Article 7 ECHR. (93)

176. In my view, it cannot be automatically assumed that Treaty provisions which impose on
Member States a precise and unconditional obligation as to the result to be achieved, as is the
case for Article 325(1) and (2) TFEU, automatically fulfil, in each and every situation, the
requirement of foreseeability required by the principles of legality and legal certainty in the
particular field of criminal law. (94)

177. The principle of legality cannot be interpreted as prohibiting the gradual clarification of the
rules of criminal liability.Ilt may, however, ‘preclude the retroactive application of a new
interpretation of a rule establishing an offence’. (95) The key element is, again, foreseeability of
the individual rule in question.

178. On a more general, systemic note, | find it difficult to see why the case-law on the
differentiated direct effect of Treaty provisions as opposed to directives, which in itself is the fruit of
historically conditioned evolution of the case-law of this Court rather than of any principled choice
based on clearly discernible differences in the wording of those sources of EU law, should be the



determining factor in cases like the present one. Should past doctrinal boxes that are difficult to
explain even to an avid student of EU law really be determinant for the (non-)establishment of
criminal liability in cases largely disconnected from the specific issues of direct effect? Even more
so in a case like the present one where, for all practical purposes, the content of both layers of
obligations (Treaty and the VAT Directive) is fairly similar, and the assessment of them is
effectively carried out jointly?

179. Second, the underlying question raised by the present case is the issue of temporal effects of
the decisions of this Court. (96) As the national court recalled in its order for reference, the default
rule of temporal applicability of the decisions of the Court is essentially one of incidental
retrospectivity: the Court provides interpretation of provisions of EU law ex tunc, which becomes
immediately applicable to all ongoing (and sometimes even closed (97)) cases applying the same
provision. However, there are limits to such an approach, which again boil down to the same
issue: foreseeability. The further the Court develops the law beyond the specific wording of the
interpreted provisions, the more difficult it arguably becomes to maintain the rule of full ex tunc
application of those judicial pronouncements. (98)

180. An eventual incompatibility of the national rules with EU law does not have the effect of
rendering national rules non-existent. (99) The fact that national rules which are found later to be
incompatible with EU law are able to give rise to legal effects, which are in certain circumstances
capable of generating expectations, is demonstrated by the fact that the Court has on certain
occasions limited the effects of its judgments temporally in order to protect the requirements of the
principle of legal certainty. In this context, it may be recalled that the Court has declared that
‘exceptionally and for overriding considerations of legal certainty’ the Court (alone) may ‘grant a
provisional suspension of the ousting effect which a rule of EU law has on national law that is
contrary thereto’. (100)

181. It might be stressed that suggesting that, as a matter of EU law, lex mitior and the
requirement of legal certainty in criminal matters prevent the disapplication of the more lenient
rules of national law would not require any major reassessment of the indeed rather restrictive
approach to the limitation of temporal effects of the decisions of the Court. It would just carve out a
narrow exception for the individual ongoing criminal cases, while leaving the general normative
consequences of the incompatibility untouched. The findings of the Court could naturally give rise
to infringement proceedings for failure to comply with the obligations arising from it, (101) and
would, in any event, lead to the obligation to modify accordingly the national legal order for the
future.

V. Conclusion

182. In the light of the aforementioned considerations, | propose to the Court to answer the
guestions posed by the Tribunale di Varese (District Court, Varese) as follows:

- The concept of fraud in Article 1(1)(b) of the PIF Convention on the protection of the
European Communities’ financial interests does not cover an offence, such as the one at issue in
the main proceedings, concerning the failure to pay correctly declared VAT within the deadline set
by law.

- Article 4(3) TEU, read in conjunction with Article 325(1) TFEU and the VAT Directive, does
not preclude national provisions establishing, for the purposes of determining the punishable
character of the conduct consisting in failure to pay a tax by the legal deadline, a financial
threshold which is higher for value added tax (VAT) than the one provided for withholding tax.

- The duty to provide effective, dissuasive and proportionate penalties to ensure correct



collection of VAT imposed by Article 325(1) TFEU and Article 4(3) TEU, read in conjunction with
VAT Directive, does not preclude national legislation, such as that at issue in the present case,
which, while providing for a system of administrative sanctions, exempts natural persons
responsible for tax matters:

- from criminal and administrative liability for failure to pay correctly declared VAT within the
deadline set by law in relation to sums equivalent to three or five times the minimum threshold of
EUR 50 000 laid down by the PIF Convention;

- from criminal liability if the entity with regard to which they operate has made late payment
of the VAT due, as well as interest and the amounts imposed by administrative sanctions, before
the trial at first instance is declared open.
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