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PAOLO MENGOZZI

??? 3?? ????????? 2018(1)

??????? C?165/17

Morgan Stanley & Co International plc

????

Ministre de l’Économie et des Finances

[?????? ??? Conseil d’État (?????????? ??? ???????????, ??????)
??? ??? ?????? ????????????? ?????????]

«???????????? ????????? – ??? – ????? 17 ??? 19 ??? ??????? 77/388/??? – ????? 168, 169 
??? 173 ??? 175 ??? ??????? 2006/112/?? – ??????? ??? ????? ??? ??? ??????? – 
?????????? ??? ??????????? ????????? ????????? – ???????????? ???????? 
????????????? ?? ??????????? ?????? ????? ??? ???? ??? ????? ??? ???????? – ??????? 
??? ??????????????? ?? ?????? ??????? ????????????? ??? ?????????????? ??? ??????? 
??? ????????? ???????????? ??? ????? – ??????? ???? ?????? ??????????? ?? 
???????????? ??? ??? ?????????????? ???? ??? ????? ??? ??????? ??? ??? ??? ??????? 
??? ????????? ???????????? ??? ?????»

I.      ????????

1.        ? ??? ????? ?????? ????????????? ????????? ??? Conseil d’État (????????? ??? 
???????????, ??????), ????? ??? ???????? ??? ?????? 17, ?????????? 2, 3 ??? 5, ????? ??? 
??? ?????? 19, ?????????? 1, ??? ????? ??????? 77/388/??? ??? ??????????, ??? 17?? 
????? 1977, ???? ???????????? ??? ?????????? ??? ?????? ????? ??? ???????? ?? ???? 
?????? ?????? ???????? – ????? ??????? ????? ????????????? ?????: ?????????? 
?????????? ???? (2) (??? ????: ???? ??????), ????? ??? ??? ?????? 168, 169 ??? 173 ??? 
175 ??? ??????? 2006/112/?? ??? ??????????, ??? 28?? ????????? 2006, ??????? ?? ?? 
????? ??????? ????? ????????????? ????? (3).

2.        ? ?????? ???? ?????????? ??? ??????? ???????? ?????? ??? ???????? Morgan 
Stanley & Co International plc (??? ????: ?organ Stanley) ??? ??? ???????? ??????????? 
?????, ??????? ?? ??? ??????? ??? ????? ????????????? ????? (???) ??? ???????? ?? 
???????????? ??? Morgan Stanley, ?? ????? ????? ???????????? ??? ?????? ??? ??? 
??????? (??? ????: ??????? ????????????), ??? ??????? ??? ????????? ??? ??????, 



??????, ??? ??? ????????? ???? ??? ???????????? ??? ????? ??? ????????? ??? ???????, 
??? ??????? ???????? (??? ????: ???????? ????????? ??? ????????), ????????.

3.        ??????????, ??? ??? ??????? ???? ?????????? ????????? ??? ?? ??????? 
???????????? ???????? ?? ??? ??????????? ???????? ??????? ?? ??? ???, ??? ??? 
????????? ??? ??? 1? ?????????? 2002 ??? ??? 30? ???????? 2005, ????? ??? ??? ??? 1? 
?????????? 2005 ??? ??? 30? ???????? 2009 (4).

4.        ???? ???? ???????? ??????, ? ??????? ?????????? ???? ?????????? ??? ?? ??????? 
????????????, ?????? ??????????? ????? ??? ??????????? ??????? ???? ????? ??? ???, 
???????????, ??????, ?????????? ??? ?????????????????? ??????? ??? ?????????? ??? 
??????? ??????? ???, ??? ??? ?????? ???? ???????? ??? ??????? ???? ???, ??????? ?? ??? 
????????? ??? ????? ??????? ??? ??? ??????? 2006/112, ??? ???????????? ??? ????????? 
?????? ?? ??? ??????? code général des impôts (?????? ?????????? ??????, ??? ????: CGI) 
(5), ???, ????????, ??????? ????????? ???? ??? ????????? ???????????? ??? ????????, ?? 
?????????? ??? ?????? ???????? ????????? (6). ?? ??????? ???????????? ?????? ?? 
??????? ??? ??????? ??? ??? ??? ??? ??????? ??? ????????? ??? ??? ????? ?????????? 
???????.

5.        ? ??????? ?????????? ???? ?????? ??? ? ??? ??? ????????? ??? ????????? ?????? 
??? ????????? ??? ???????????????? ????????????? ??? ??? ?????????????????? ?? ?? 
???????? ????????? ??? ???????? ?????????? ???????, ??? ???????? ?? ???????? 
???????? ???? ??????? ??? ??? ???? ??? ?? ??????? ????? ??? ????????? ??? ????? 
????????? ??? ???. ??????, ???????, ?? ????? ???????????, ??? ??????? ????????? ??? 
???????? ????? ???’ ????????? ??? ????????? ????????? ??? ????? ?????????? ??? 
???????? ????????? ??? ????????, ??? ??? ????????? ??? ?????????? ??? ?? ???????? 
???? ??????? ??? ??????? ??? ??????. ???? ????? ??? ?????? ??????? ??? ???????? 
???????????????, ??? ????????? ??? ??????? ??? ????????????? ????????? ???? ??? 
??????? ??? ??????????????? ??? ?? ?? ???????? ????????? ??? ????????, ? ?????????? 
???? ?????? ??? ????? ????????? ?? ???????? ????? ?? ????? ??? ???????? ??? ???????? 
????????? ??? ??????????? ??? ???????? ????????? ??? ????????, ?????????? ?? ???? ?? 
??? ????? ???????? ??? ???????? ???????????????, ? ?????? ??????? ???????? ???? 
???????, ??? ??? ????????? ??? ?????????? ??? ?? ???????? ???? ??????? ??? ??????? 
??? ??????.

6.        ? Morgan Stanley ?????? ??? ???????? ??? ???? ????? ?? ????????? ?????????? ??? 
??? ???, ??? ??? ????? ???? ??????? ????????? ???????, ??????? ??? tribunal administratif 
de Montreuil (??????????? ???????????? Montreuil, ??????), ?? ????? ???????? ??? 
???????? ?????. ? ????? ???? ??? ????????? ??? ??????????? ????? ??????????? ?????? 
??? ?? cour administrative d’appel de Versailles (?????????? ??????? ??????????, ??????), ?? 
??????? ??? ??? 27?? ?????????? 2015.

7.        ????????? ??? ???????? ?????????? ???? ??? ????????? ?????, ?? Conseil d’État 
(????????? ??? ???????????) ???????????, ??????, ?? ???? ??? ?????????? ?? ?? ??????? 
??? 21?? ??????? 2016, ESET (C-393/15, ?? ?????????????, EU:C:2016:481), ???? ????? ?? 
?????? ??? ??????????? ???? ??????? ??? ??? ??? ??????? ???? ?????? ?????????? 
???????????? ???????????? ??? ?????? ??????? ?????? ??? ?? ?????? ???????, ?? ?????, 
??? ??????? ??? ?????????????? ??????? ??? ????????? ???????????? ??? ????? ??? 
????? ????????????? ?? ???? ?????? ?????.

8.        ?????????, ????????, ?? Conseil d’État (????????? ??? ???????????) ?????? ??? ?? 
??????? ??? ??? ????????? ??? ????????? ????????? ???? ????? ???????????? ??? 
????????? ???? ????????? ??? ??????????????? ??? Morgan Stanley ?????? ?? 



??????????? ???????????? ?????, ?????? ?????, ??? ????????? ??? 12?? ??????????? 
2013, Le Crédit Lyonnais (C-388/11, EU:C:2013:541), ? ?????, ???? ?? Conseil d’État 
(????????? ??? ???????????), ????????, ???????, ??????????? ?????????. ??? ??????? 
????, ?? Conseil d’État (????????? ??? ???????????) ??????????, ??????, ???? ????? ??? 
??????? ??????????????? ?????????????? ?? ???????? ?????? ?????, ?? ?????? 
?????????? ????????????? ?? ??? ?????????????? ??????? ??? ?????????????? ?? ???? 
?????? ????? ????????? ???????????? ??? ?????, ?? ?? ????????? ??? ????? ??????? ??? 
??? ??????? 2006/112 ???????????? ??? ?? ?????? ????? ??? ?????? ??? ??? ?????? ????? 
???????????? ?? ???????????? ????????? ???? ??????? ????? ???? ??? ???????? 
????????? ??? ????? ?????????? ??? ?? ???? ?????? ????? ???? ????? ??? ??????? ?????? 
???? ????? ????????????? ?? ???????? ????????? ??? ????? ????, ?????, ??? ?????? 
???????? ?????????, ??????????? ????? ?? ???? ??? ????? ?????, ???? ????? ?? ???????? 
??????????, ?? ??? ??????? ??? 13?? ??????? 2000, Monte Dei Paschi Di Siena (C-136/99, 
EU:C:2000:408), ? ????? ????????? ???? ??????? ??? ????? ??????????? ??? ????? ???? 
??? ?????? ??? ??? ?????? ????? ???????????? ?? ???????????? ??? ?? ???????? 
????????? ??? ?????, ?????????? ??? ?? ?????? ??? ??????????? ???????? ?????????? 
???????? ???? ????? ??? ??????? ??? ??????? ?? ???.????????, ?? Conseil d’État 
(????????? ??? ???????????) ?????????? ????? ??????? ?????? ?? ??????????? ???? 
??????? ??? ??????????????? ??? ?????????? ???? ???? ?????????????? ??? ????? ??? 
??????? ??? ?????? ????? ??? ?????? ??? ??? ?????? ????? ???????????? ??? ??? ???? 
?????????????? ??? ??????? ??? ????????? ???????????? ??? ?????, ?????? ??? ?? 
?????? ??? ??????? ??? «??????? ??????» ??? ??? ????????? ?????????.

9.        ??? ??? ???????? ?????, ?? Conseil d’État (????????? ??? ???????????) ????????? ?? 
?????????? ??? ??????? ??? ?????????? ??? ?? ???????? ??? ?????????? ?? ???????? 
???????????? ?????????:

«1)      ??????, ???? ????????? ??? ?? ??????? ??????????????? ?????????????? ?? ??? 
?????? ????? ??????? ????????????? ??? ?????????????? ??? ??????? ??? 
?????????????? ?? ???? ?????? ????? ????????? ???????????? ??? ?????, ?? ????????? 
??? ?????? 17, ?????????? 2, 3 ??? 5, ??? 19, ?????????? 1, ??? ????? ??????? […], ??? 
???????????????? ??? ????? 168, 169 ??? 173 ??? 175 ??? ??????? 2006/112, ?? 
??????????? ??? ??? ?????? ??? ???????????? ??? ?? ?????? ????? ??? ??????????????? 
????????? ???? ??????? ????? ??? ???????? ????????? ??? ???????????????, ? ????? 
??????????? ?? ????????? ?? ??? ??????? ??? ???? ????????? ??? ?????? ??? ?????? ??? 
??? ?????? ????? ???????????? ??? ?? ???? ??????? ??? ????? ??????????? ??? ?????? 
????, ? ??? ???????? ????????? ??? ????????? ???????????? ??? ?????, ? ????? ??? 
?????? ???????? ????????? ??? ????????? ???? ??????? ??? ????? ??????????? ??? ????? 
???? ??? ?????? ??? ??? ?????? ????? ???????????? ?? ???????????? ??? ?? ???????? 
????????? ??? ?????, ?????????? ??? ?? ?????? ??? ??????????? ???????? ?????????? 
???????? ???? ????? ??? ??????? ??? ??????? ???? [???];

2)      ????? ??????? ?????? ?? ??????????? ???? ?????? ????????? ??? ?? ??????? ??? 
??????????????? ?????????? ???? ?????????????? ??? ????? ??? ??????? ??? ?????? ??? 
?????? ??? ??? ?????? ????? ???????????? ??? ???? ?????????????? ??? ??????? ??? 
????????? ???????????? ??? ?????, ?????? ??? ?? ?????? ??? ??????? ??? ??????? ?????? 
??? ??? ????????? ?????????;»

10.      ??????? ???????????? ??? ??? ?? ???? ?????????? ??????????? ??? ?? Morgan 
Stanley, ??? ?? ??????? ??? ??? ??????????? ?????????, ????? ??? ??? ??? ????????? 
????????. ?? ?? ??? ?????????? ??? ?????????? ????????? ?????????? ??? ???????????? 
???? ???? ??? ??’ ??????????? ????????, ??? ???????? ??? 1? ??????? 2018, ????????? 



??? ???????????? ??????????, ? ????? ??? ????????????? ???? ?? ?????????? ????.

II.    ???????

1.      ??????????? ????????????

11.      ???? ??? ??? ??????? ??? ?????????? ??? ??????? ?? ?????? ??????????, ????? 
??????????? ????????? ??????????? ????????????, ?????? ???? ????? ??? ????????? 
???? ?????? ??????????? ?? ????????? ????.

12.      ???’ ?????, ??? ????????????? ??? ?? ??????? ???????????? ??????? ?????? 
??????????? ??? ???? ??????? ??? ???. ?? ???? ?????, ??? ??????? ??????????? 
????????????, ? ????????? ???? ??????????? ??? ?????? ??? ??? ?????? ???????? ? 
??????? ??? 13?? ??????? 2000, Monte Dei Paschi Di Siena (C-136/99, EU:C:2000:408, ????? 
15), ??? ????? ???????? ?? ?????? ??????????. ????????????, ???? ??????? ??????, ?? 
??????? ??????? ?????????????? ??? ???????? ???????? Monte dei Paschi di Siena ??? 
?????????? ?????? ?????? ??????????? ??? ??????, ?????? ??? ??????????? ??? ???????? 
???? ??? ????????? ??? ????? ???????, ????? ??? ??????? ??? ?????? ??????? 79/1072/??? 
(7) ??? ??????????? ?? ??? ????????? ??? ??? ??? ??????????? ??? ??????. ???? ??? 
????? ???????, ?? ??????? ??? ????????? ??? ??? ?? ????? ?????????? ?????? 
????????????? ????????? ??? ?????????? ?????, ????????, ????? ?? ???????? ???? 
??????? ??? ??? ?? ????? ??????????? ?? ??????? ???????????? ?? ?????? ??????????? 
??? Morgan Stanley. ?? ????? ???, ??????, ?? ?????? ???, ????? ??? ???????? ????? ??? 
??? ??????????? ????????????, ?? ????????? ??? ??????? ?? ????????? ??? ??? ??????? 
??? 13?? ??????? 2000, Monte Dei Paschi Di Siena (C-136/99, EU:C:2000:408), ????? ???? 
???????, ???? ?? ??????? ??? ????????, ???? ????? ?? ???????? ???? ??????? ??? ???, 
???? ?? ????? ??? ??????? ?? ???????? ???? ??? ??? ????????? ??? ??? ????? ????? (8).

13.      ?????????, ?????? ?? ??????? ???????????? ???? ???????? ??? ??????? ??? 
?????????? ??? ?????????????????? ??? ?????????????? ???? ??? ??? ??????, ??????? ?? 
?? ?????????? ??? ????????? ?? ????? 13 ?, ????? ??????, ??? ????? ??????? ??? ?? ????? 
137, ?????????? 1, ??? ??????? 2006/112, ?? ?????? ???????????? ????????? ??? 
????????? ?????? ?? ??? CGI, ???? ?? ?????? ?????????? ???? ?? ?????????? ??? 
?????????? ??????? ??? ??????????? ??????????? ???????? ??? ?? ??????? ??? 
?????????? ??? ? ?????? ???? ??????????? ???????? ????? ????????? ?? ????? ?? ?? 
???????? ????????? ??? ????????, ??? ??? ?????? ??? ?? ??????? ???????????? 
??????????? ???? ????????? ??? ?????????? ?? ??? ?????????? ????????????? ??? 
??????????. ????????, ????? ??????, ???? ????????? ? ??????????? ?????????, ?? 
???????? ??? ?? ??????? ???????????? ??? ?????, ????????, «??????????? ???? ????», 
???? ??? ?????? ??? ?????? 4, ?????????? 1, ??? ????? ??????? ??? ??? ?????? 9, 
?????????? 1, ????? ??????, ??? ??????? 2006/112, ?????? ???, ????????? ?? ?? ????????? 
???? ????????, ??? ?????? ??? ?????????? ?? ????? «???? ????? ??????????» ?????????? 
?????????????, ?????????? ??? ??? ???????????? ????? ??? ?? ???????????? ??? 
?????????????? ????? (9). ?????????, ?????? ?????????? ?????????? ????????????? 
????? ? ???????? ??? ???????????? ?? ??????? ???????????? ??? ?? ???????? ????????? 
??? ????????, ?????, ??????? ?? ?? ????????? ??? ???????????, ???? ? ???????? ????? 
?????? ??? ?????? ?? ????????? ?? ???? ??? ????? ??????????? ???? ???? ??? ??? 
???????? ??? ??????? ???? ??? (10). ?? ?????????? ??? ?????????? ??? ???????? 
???????????? ???? ??? ????? ??????? ????????? ??? ?????? ????. ??????, ? ????????? 
???? ??? ????? ????? ?? ???????? ???? ??????? ??? ??? ???, ???????, ??? ?????? ???? ?? 
?????????? ????? ???????? ??? ????????????? ??? ??? ??????? ??? ??? ????? ????????.

14.      ?????, ??? ?????? ???? ?? ????????? ??? ?????????? ?????????????? 



????????????, ?? ?????? ??????? ????????? ??? ?????????? ??? ?????????? ??? 
??????????? ??? ?? ?????? ??????????.

15.      ??????, ????? ????????? ?? ??????????? ??? ?? ?????? ?????????? ??? ????? ?? 
?????????? ??????? ?? ?? ???????? ???? ??????? ??? ??? ??? ????????? ??? ??????? ??? 
???????? ???????????????, ?? ?????? ????????? ? ?????????? ????????????? ???? 
?????????? ??? ?????????????????? ??????? ??? ????????????? ?? ????????????? 
?????? ???? ??? ??????? ??? ??? ?????? ??? ??? ??? ?????? ???? ????? ????? ??? 
??????????????? ???????? ???????? ???? ???. ????????, ???? ?????????? ? ???????? 
???? ??? ??’ ??????????? ????????, ?? ?????? ???? ??? ???????? ??????????? ??? 
???????? ??????? ??? ???????? ???????????, ???? ? ?????????? ???? ??? ???????? ?? 
???? ???????????? ???? ?? ???????? ??????? ????????? ??? ??? ??? ??? ??????? ??? 
????????? ????? ??? ?????? ??? ???????. ???? ?????? ?? ?????????. ?????? ??? ?? 
???????? ??? ?????? ??? ?????????? ????????????? ????? ??? ??????? ??? ???????? 
???????????????, ??????? ????????? ??? ???? ???? ??? ?????? ??? ??????? ?????, ??? 
???????? ???????? ???? ??????? ??? ??????, ???? ??? ???????? ???? ????? ?????? ?? 
??????? ????????????, ?????????? ?????? ????? ??? ???????? ??? Morgan Stanley, ? 
????? ????????? ??? ????? ??????? ??? ??? ??? ????????? ???? ??? ????? ??????? ??? 
???????????????. ????????, ??????????? ????? ????????????? ??? ?????????? ??? 
?????????????????? ??????? ??? ????????????? ??? ?? ???????????? ??? ??? ??????, ? 
Morgan Stanley ?????? ??? ?????? ?? ?????????? ??? ??? ????? ??????? ??? ??? ??? 
?????????, ??????, ??? ??????? ??? ???????? ??????????????? ??? ?????????? 
????????????? ?? ??? ?????????????? ??? ??????? ??? ????????? ???????????? ??? 
???????? (??? ????????? ?? ??????????? ??? ?????? ????????????? ??????????) ???, 
????????, ??? ????????? ?????? ???????, ???? ??????? ??? ?????????? ????????? ???? 
?????????????? ??? ??????? ??? ??????????????? ????? ??? ??? ?? ???? ????????? 
???????????? ??? ????? (??? ????????? ?? ??????????? ??? ???????? ????????????? 
??????????).

16.      ????????, ???? ????? ?? ??? ???? ????????, ??????????? ???, ???? ?????????? ? 
Morgan Stanley, ? ??????? ?????????, ????? ??? ? ????????, ?? Conseil d’État (????????? 
??? ???????????) ??? ??????? ????? ??? ?????????? ??????? ??????? ?? ??? ???????? 
??? ????? ????? ??? ?? cour administrative d’appel de Versailles (?????????? ??????? 
??????????), ??????? ?? ??? ?????, ???? ??? ??? ?? ??????? ???????????? ??? ?????? ?? 
????????????? ?? «??????????? ???? ????» (11), ?? ??????? ???? ?????? ?????????? ?? 
???????????? ???? ????????????? ???? ??? ????????? ???????????? ??? ???????? ??? 
?????????? ?? ??????? ??????????? ??? ????? ????????? ??? ??? ???, ???????, ??? 
???????? ???????? ???? ??????? ??? ????????????? ??? ??? ??? ??????? (12).

17.      ???????, ???? ????????? ??? ?????? 7 ??? ???????? ?????????, ??? ???????? ??? 
???????? ????????????? ?????????, ?? ?????? ?????????? ????????????, ????????????, 
???? ???????? ??? ???????? ??? 21?? ??????? 2016, ESET (C-393/15, ?? ?????????????, 
EU:C:2016:481), ??? ??? ????? ????????? ?????, ???? ??? ????? ???, ? ???????? ??? 
????????? ??? ??????? ?? cour administrative d’appel de Versailles (?????????? ??????? 
??????????), ??????? ?? ??? ????? ?? ?????????? ??????? ?????? ???? ??????????????? 
??? ??? ????????? ???????????? ??? ????? ??????????, ????? ?????????, ??? ??????? ??? 
??? ??? ????????? ??? ??????? ??? ??????????????? ???? ??? ????????? ????????????. 
????????????, ?? ?? ??????? ????, ?? ?????????? ?????????? ??? ?? ????? 168 ??? 169, 
???????? ??, ??? ??????? 2006/112 –?? ?????, ??????????, ??????? ???????? ?? «?????? 
??? ?????? ??? ??????????? ????????»– ????? ??? ?????? ??? «???????????? ??? ?????? 
??? ???? ??????? ?????? ???????????? ???????? ?????????????? ?? ???? ?????? ?????,
?? ????? ????????? ?????? ?????????? ??????? ?? ??????????? ???? [???? ?????], ???? 



??? ?? ???? ???????? ???? ??????, ????????????, ??????? ???????????? ????? ??? 
??????? ?????? ??? ?????? ??? ??? ?????? ????? ????????????, ???? ???????? ???? 
??????? ??? ??? ??? ??? ?????????? ??????????? ??? ????????? ???? ??????, ? ?????? 
?????????? ?? ????? ??? ??? ????????? ??? ???????????????? ??? ??? ??????? ??? 
???????????? ??????? ??? ?? ???? ???????? ??? ????????????? ????? ??? ????? ??????? 
?????? ???? ???? ????? ?????????????»(13). ?? ???? ?????, ? ?????? ?????????? ? 
?????????? ???? ?????? ??? ????????????? ??? ?????? ??? ???? ??????? ?????? 
??????????????? ??? ??? ????????? ???????????? ??? ????? ??? ????????? ?? ???? 
?????? ?????, ??? ???????????, ???’ ?????, ?????????? ?? ???????????? ???? ??? ??? 
???????? ?????????? ???? ???? ??? ????? ???????????? ?? ??? ????? ????????? ??? 
??????????? ????????? ??? ??? ??? ?????????, ?? ???????????? ??????, ??? ??????? ???? 
?????? ?????????? ?? ???????????? ???? ??? ?????????????? ??????? ??? ????????? 
???????????? ??? ?????. ????????????, ?? ???? ????? ??????????? ?? ??? ?????????? 
????????????? ???? ??? ??? ????? ??????????? ???? ????? ? ??????? ?????????? 
???????? ???, ???????, ??? ??????? ?????. ???????? ???????, ??????????? ?? ??????? ?? 
????????? ???? ??????? ????? ??? ?????? ????????? ??? ???.

18.      ????????, ???????, ???????? ?????? ??? ??? ????? ????????? ??? ??????? ??? ??? 
?????? ???????? ? ??????? ??? 21?? ??????? 2016, ESET (C?393/15, ?? ?????????????, 
EU:C:2016:481), ????, ??? ???? ??????? ??? ??? ?????? ???????? ? ??????? ????, ???? ?? 
??????? ?????? ??? ?????????? ?? ???????? ????????? ????, ???? ?? ?????????, 
?????????????? ???????, ???? ??? ????? ???????, ?? ??????? ??? ?? ?????? ?????????? 
???????? ??? ??? ????????? ????????? ????????, ?? ???????, ??? ???????? ???? 
??????????? ??????? ?????? ??? ???????? ???????? ???? ??????? ??? ??? ????????? 
??????? ??? ??? ???????? ?????? ???????? (14). ??????, ?? ???? ?? ?????? ??? ?????????, 
?????????? ???, ?????? ??? ?????? ????? ????????? ????????????? ??????? ?? ??? 
??????? ????????? (? ??? ????????????) ??? ?????????? ???? ?????? ??????????????? 
??? ????????? ???????????? ??? ????? ?? ???? ?? ?????? ??? ??? ?????? ??? ??????????? 
???? ??????? ??? ??? ??? ????????? ??? ??????? ??? ??????????????? ???? ??? 
????????? ????????????, ?? Conseil d’État (????????? ??? ???????????) ???????? ?? 
??????? ??? ??? ???????? ??? ? ??????? ??? 21?? ??????? 2016, ESET (C-393/15, ?? 
?????????????, EU:C:2016:481), ???????? ?????? ???? ??? ?? ??????? ??????? ???? 
???????? ??? ????? ????? ??? ?? cour administrative d’appel de Versailles (?????????? 
??????? ??????????).

19.      ???????, ?? ???? ?????? ? ???????? ??? ??????????? ???????????? ????????? ?? 
??????????? ???? ???????? ??? ?????? 17, ?????????? 5, ??? ??? ?????? 19, ?????????? 1, 
??? ????? ??????? ??? ??? ?????? 173 ??? 175 ??? ??????? 2006/112 ??? ??????? ???? 
??????? ??????? ?? ??? ???????? ?????????.

20.      ?????????, ???????? ??? ???????? ???? ??????? ??????????? ??? ?????????? ??? 
??????????? ??? ??? ??????? ??????.

21.      ??????, ???????? ???, ???? ?? ????????? ??? ?????? ????????????? ??????????, ?? 
Conseil d’État (????????? ??? ???????????) ??? ?????????? ???? ???? ????????? ??? ????? 
??????? ??? ??? ??????? 2006/112 ??? ???????? ?? ??? ???????? ?????????, ???? ??? ??? 
????? 17, ?????????? 2 ??? 3, ??? ????? ??????? ??? ??? ????? 168 ??? 169 ??? ??????? 
2006/112 ??? ??????? «?? ?????? ??? ??? ?????? ??? ??????????? ???? ???????». ???????? 
?????? ??? ?? ?????? ?????????? ????? ??????? ??? ??????????? ??? ????????? ??? 
?????????? ????? ?????????, ??? ????? ??????? ?? ?????????? ?? ?? ??????? ??? 21?? 
??????? 2016, ESET (C-393/15, ?? ?????????????, EU:C:2016:481).



22.      ????????, ???? ????????? ??? ??? ?????????? ??? ??????????? ??????? ??? 
???????????, ?? ?????????? ??? ?????????? ??????? ???????????? ??????? ????????? 
??? ??? ???????? ????????? ??? ?????????? ???? ?????? ??? ???????? ??????????????? 
??? ??? ????????? ???????????? ??? ???????? ?? ???? ??? ?????? ??? ??????????? ???? 
??????? ??? ????????????? ??? ??? ??? ???????, ????? ???? ????? ?? ????? ??????? 
?????? ?? ??????? ?????? ?? ??????????? ??????? ?????. ????????????, ??? ? Morgan 
Stanley ??????, ???’ ??????, ???, ?????? ?? ?????????? ???? ?????? ??? ???????? 
??????????????? ??? ??? ????????? ???????????? ??? ???????? ??? ?????????? ??? 
?????? ??? ??????????? ???? ??????? ??? ????????????? ??? ??? ??? ???????, ?? ????? 
??????? ?? ??????? ??? ??????????? ????? ????? ??????? ??? ????????????? ??? ?? 
??????? ????????????, ?????? ??? ?? ???????? ??? ?? ??? ????????? ?????? ??????? ??? 
???, ? ??????? ??? ? ??????????? ?????????, ????? ??? ? ???????? ???????????? ?? 
????????. ???? ??? ????? ????? ??? ?????????? ??? ??????????, ?????? ?? ?? ???? 
?????????? ???? ??? ?????????? ?? ???????? ???? ??????? ??? ???, ?? ??????? ?????? 
??? ????????? ?? ??????? ?? ???????? ????????? ??? ????????, ???? ?????? ?????????? 
?? ??????? ??? ????????????? ?? ??????? ????????????, ?????? ?????? ?? ??????? ????? 
??? ??? ????????? ??? ???????? ??? ??????????? ???? ??????? ??? ??? ??? ????????? ??? 
??????? ??? ?? ???? ???????????????, ?????? ???, ?? ?? ????? ???, ??????????? ??? 
?????????? ??? ??????????? ????????? ??? ??? ??? ??? ??????? ??????????? 
??????????????? (??? ????? ??? ????????? ? Morgan Stanley).

23.      ???? ????????, ?????? ???, ??? ?? ????? ???????? ?????????, ? ???????? ???? 
?????? ????????????? ????????? ?????? ?? ???????????? ????????? ??????? ??????? ?? 
??? ?????? ??? ??????????? ???? ??????? ??? ??????????? ???? ???? ?? ????????? ???? 
???? ??? ??? ????? ?????????, ????????? ?????? ?? ???????????? ??? ???????? ??? 
?????? ?? ????? ?? ???? ??? ?????????? ???????? ?????????, ???? ?????????? ??? ? 
????????, ???’ ??????, ?? ??? ???????????? ???.

24.      ??????? ???? ???? ??????? ??? ?????????? ??? ??????????? ??? ?? ?????? 
??????????, ???????????? ????? ??? ?? ????? ??? ???? ????? ??? ?? ????? ?????????.

2.      ??? ??? ?????? ??????????

25.      ?????????? ???, ?? ?? ????? ??????? ???, ?? ?????? ?????????? ????? ??? ???????? 
??? ????????? ??? ?????? 17, ?????????? 2, 3 ??? 5, ??? ??? ?????? 19, ?????????? 1, ??? 
????? ???????, ??? ???????????????? ??? ????? 168, 169 ??? 173 ??? 175 ??? ??????? 
2006/112. ??? ????????????, ?? ?????? ?????????? ?????????? ?? ?? ????????? ????? 
???????????? ??? ?? ?????? ?????, ??? ?????? ??? ??? ?????? ????? ???????????? ?? 
????????????, ????????? ???? ??????? ???? ?????? ?????????? ?? ???????????? ???? 
????????????? ???? ??? ??????? ??? ????????? ???????????? ??? ?????, ??? ????????? 
?? ???? ?????? ?????, ?) ???????? ????????? ??? ??????????? ?? ????????? ???? ?? ??? 
??????? ??? ????????? ?? ???????????? ???? ??? ?????? ????? ??? ?????? ??? ??? ?????? 
????? ????????????, ??? ??????? ?? ???? ??????? ??? ????? ??????????? ??? ?????? 
????? ????, ?) ???????? ????????? ??? ??????????? ??????? ?? ???? ??????? ??? ????? 
??????????? ??? ?????? ????? ??? ????? ????????? ?? ???????? ????????? ??? ????? ? ?) 
«??????» ???????? ????????? ??? ????????? ???? ??????? ??? ????? ??????????? ?? 
?????? ??? ?? ?? ???? ????? ????, ???????????? ?????, ?????? ?????, «??? ??????????? 
???????? ?????????? ????????» ???? ????? ??? ??????? ??? ???????? ??????? ???? ???.

26.      ??? ? Morgan Stanley ??????????? ??? ? ???????? ??? ??????????????? ????????? 
????????? ?? ????? ????? ?? ??? ?) ?????? ??? ???????????? ?????? ??? ????????? ??? 
??????????? ?????? ??? ???????? ?????????, ?? ?????? ?????????? ??? ?????????? ????? 



??? ?????? ??? ? ???? ???????? ??? ????????? ????? ????????? ?? ??????? ????? ?? 
??????? ?????? ??? ????????????? ??? ?? ???????? ????????? ??? ????? ??? ?? ????? 
????? ?? ??? ?) ?????? ??? ?? ???? ???????????? ?????.

27.      ???? ????? ?????????? ?? ?????????? ??? ??????????, ?? ??????? ??? ??????? ??? 
???????? ??????????????? ??????? ????????????? ??????? ?????? ??? ????????? 
???????????? ??? ???????? ????? ?????????? ???? ????? ??? ?????? ??? ??????????? 
???? ??????? ??? ?????? ????? ??? ?????? ??? ??? ?????? ????? ???????????? ?? 
????????????. ?? ???????? ???? ????????? ??? ??? ??????? ???? ??? ??? ??????? ??????, 
???????? ??? ?? ?? ??????? ?????, ?????????, ????? ?????????????? ? ??????????????. 
????????, ??? ??? ??????????? ??? ??? ????? ?????????, ?? ?? ???? ??????? 
????????????? ?? ??????????? ?????? ????? ??? ?????? ??? ????? ????????????????? ?? 
??????? ??? ???????? ? ???????, ?????? ???, ???? ?? ??????????? ????????, ??????????? 
????? ?????? ????????? ??? ?????? 17, ?????????? 3, ???????? ??, ??? ????? ??????? ??? 
??? ?????? 169, ???????? ??, ??? ??????? 2006/112.

28.      ???????????? ????? ??? ?? ???, ?? ?????????? ???? ?????? ??? ?? ????? ????????? 
???????? ??? ????? ???????. ???’ ?????, ?? ?????????? ??? ????? ??? ??????? ??? ?????? 
??? ??????????? ???? ???????, ??? ??????? ??? ????????? ??? ?????? 17, ?????????? 3, 
???????? ??, ??? ????? ??????? ??? ??? ?????? 169, ???????? ??, ??? ??????? 2006/112, 
?????? ??? ?? ?????????? ??? ?????? ?? ???????? ????????? ????????????? ??????? ?? 
??? ???????? ??? ?????? ?? ????? ??? ????? ??????? (??????? 1). ??? ????????, ?? 
??????? ??? ?????? ???????? ?????????? ??? ????????? ????????? ??? ????? ?????????? 
??? ?????? ????? ??? ?????? ??? ??? ?????? ????? ???????????? ?? ????????????, 
??????????? ?????????? ????? ?? ??????????? ??? ????????? ??? 12?? ??????????? 2013, 
Le Crédit Lyonnais (C-388/11, EU:C:2013:541), ??? ????? ???????????? ???? ?? ?????????? 
??? ?????????? ???? ???????, ??????, ?????????? ????????? ??????? (??????? 2). ?????, 
?? ???????? ?? ?????? ??? ????????? ???? «??????????? ?????????? ????????», ???? 
?????????? ??? ????? ??? ?????? ?????????? ??? ?????????? ??? ?? ?????? ?????????? 
(??????? 3).

1.      ?? ???? ?? ?????? ??? ??? ?????? ??? ??????????? ???? ??????? ??? ?? ???? 
??? ???????? ??? ?????? 17, ?????????? 3, ???????? ??, ??? ????? ??????? ??? ??? 
?????? 169, ???????? ??, ??? ??????? 2006/112

29.      ?? ???????? ???? ??????? ??? ??? ??? ??? ??????? ???????? ??????? ?? ?? ????? 
??? ??? ????? ???????????? ?? ??????? ????? ? ?? ???????? ????????? (15).

30.      ????????????, ??????, ????? ??? ?????? 17, ?????????? 2, ??? ????? ??????? ??? 
??? ?????? 168, ???????? ??, ??? ??????? ??? ??? ???, ???? ???? ??????????? ???? ???? 
?????? ????? ? ??? ?????????? ????????? ??? ????????????????????????? ??? ?? 
?????????? ?????????????? ??????? ??????, ???? ???????? ???? ??????? ??? ??????? ??? 
??? ??? ????????? ??? ???????? ??? ?????? ? ??? ?????? ??? ????????? ?????.

31.      ??????? ?? ?? ????? 17, ?????????? 3, ???????? ??, ??? ????? ??????? ??? ?? ?? 
????? 169, ???????? ??, ??? ??????? 2006/112, ? ?????? ???? ??? ?????????? ??? 
????????? ??? ????????????? ??? ??? ??? ??????? ??????????? ?????? ???? ????????? 
??? ?? ??????? ????? ? ?? ???????? ????????? ???????????????? ??? ??? ??????? 
??????????? ??????? ?????? ??? ????????????????? ????? ??? ??????? ?????? ??? ????? 
????????? ? ???? ?????????? ? ??? ??? ?? ???????? ???????? ???? ???????, ?? ????? 
??????????????? ??? ????????? ??? ?? ???? ??????? ?????? (16).

32.      ???????, ???? ??? ???????, ?? ?? ??????? ??? 21?? ??????? 2016, ESET (C-393/15, 



?? ?????????????, EU:C:2016:481), ?? ?????????? ?????? ??? ?????? ?? ???????????? ??? 
???????? ???????????? ?????????? ????????, ??? ??????????????? ?????? ?????????? 
??????? ?? ?????????? ???? ??? ???? ??? ???????? ?????, ???? ??????, ????????????, 
?????????????? ??????? ???? ???????, ?? ???????? ??? ??? ???????? ??? ?????? 168 ??? 
169, ???????? ??, ??? ??????? 2006/112, ???????? ???? ??????? ??? ??? ??? ????????? ?? 
????? ??? ??? ????????? ??? ???????????????? ??? ??? ??????? ??? ?????????????? 
??????? ??? ?? ???? ???????? ??? ????????.

33.      ???????, ??????? ?? ?? ?????? ??? ??? ????? ??? ?????????? ??? ??? (17), ?? 
???????????? ?????? ?? ?????? ?? ????????? ??? ??? ??? ??? ?????????? ??? ??????? ??? 
??? ????????? ?????? ??? ????????? ?? ???????????? ??????, ?????? ?? ??????? ????? 
????????? ????? ??? ?????????? ????????? ??? ????? ??? ?????????????? ??????? 
?????? ??? ???????? ???????? ???? ??????? (18), ????? ??? ???? ?? ??????? ????? 
????????????????? ??? ?????? ????? ??? ????????? ???????????? ??? ????? ??? 
??????????? ???? ????, ??? ??? ?????????? ???, ??????? ?? ?? ????? 17, ?????????? 3, 
???????? ??, ??? ????? ??????? ??? ?? ?? ????? 169, ???????? ??, ??? ??????? 2006/112, 
?? ??????? ????? ?? ???????? ???????? ???? ???????, ?? ????? ??????????????? ??? 
?????? ????? ??? ?????? ??? ??? ?????? ????? ???????????? ?? ????????????.

34.      ????????????, ?? ??? ????????? ??? ?????????? ????? ????????????, ? ??? ?????? 
?? ?????? ?? ???????, ?????? ?? ????? ??? ??????????? ??? ?? ????????? ??? 
???????????? ?? ???????????? ?????? ????? ?????? ??? ????? ????? ?? ??? ??????? 
?????? ??? ???????? ???????? ???? ??????? (19).

35.      ???? ????? ?????? ? ???????? ???? ???????????? ??? ??? ???? ????????? ??? ?? 
??????? ??? 21?? ??????? 2016, ESET (C-393/15, ?? ?????????????, EU:C:2016:481, 
??????? 40 ??? 41), ? ?????? ??? ????????? ????? ??? ????? ??????? ??? ??? ??????? 
2006/112 ????? ?? ??? ??????????? ?? ???????? ???? ??????? ??? ?????? ?? ??????? ? 
??????????? ???? ???? ?? ??? ?????? ????? ???? ???? ?????? ?????????? ??????????? 
??? ?? ????????? ?? ??????????? ??? ??????????? ????? ???? ??????????? ???? ? 
??????????? ???? ???? ????? ??? ?????????????? ??? ??? ?????? ???????????? ?????? 
?????.

36.      ????????, ??? ????????? ????? ????????? ??? ?? ????? 17, ?????????? 3, ???????? 
??, ??? ????? ??????? ??? ?? ????? 169, ???????? ??, ??? ??????? 2006/112 ??????????? 
?? ???? ????? ????? ????????? ??? ??????????? ???? ???????, ???????????? ??? 
????????????? ??? ??????? ?????? ??? ????????????????? ????? ??? ??????? ?????? ??? 
?????? ??? ?????? ???????? ? ???????.

37.      ??????, ??????? ?? ??????? ?? ?? ?????????????? ????? ??????? ?? ??????????? 
??? ??? ?????? ??? ?????????? ?????? ?? ???’ ???? ????? ????????? ??? ??????????? 
???? ???????.



38.      ????????????, ??? ?? ????? 17, ?????????? 2, ??? ????? ??????? ??? ?? ????? 168 
??? ??????? 2006/112 ???????? ???? ?????????? ???? ???? ???????? ???? ??????? «??? ?? 
????? ??? ??? ????????? ??? ???????????????? ??? ??? ??????? ??? ?????????????? 
??????? ???» ?? ??? ???? ?????? ?????, ?? ????? 17, ?????????? 3, ???????? ??, ??? ????? 
??????? ??? ?? ????? 169, ???????? ??, ??? ??????? 2006/112 ???????????? ?? ???????? 
????, ?????????? ???? ?????????? ???? ???? ?? ???????? ?????????, ??? ????? ??? ?? 
????? ??? ?? ????????? ???????????????? ??? ??? ??????? ??? ??????????? «???????» ??? 
??? ????????????????? ?? ???? ?????? ????? (?? ??? ?????????? ??? ?? ???????? 
???????? ???? ??????? ??? ?????? ????? ???? ????????? ? ???? ?????????? ? ???) ??? 
??? ???? ??? «?????????????? ???????» ???.

39.      ? ?????? ???????? ??? ?????? 17, ?????????? 3, ???????? ??, ??? ????? ??????? ??? 
??? ?????? 169, ???????? ??, ??? ??????? 2006/112 ?? ?????????? ?? ???????? ??? ?????? 
?????????? ??? ??????? ??? ????????????????? ?? ??? ?????? ?????, ??????? ?? ?? ?? 
??????? ?????????????? ? ?????????????? ??????? ?????? ?? ???? ?????? ?????. 
????????, ??? ????? ??? ?????? ?????, ? ?????? ??? ??????????? ???? ??????? ??? ??? 
??????? ?? ??????????, ?? ?????? ???????, ???? ??? ?? ?? ?? ???????? ??????????? 
??????? ?????? ?? ???????? ???????? ???? ???????, ?? ????? ??????????????? ??? 
?????? ????? ???? ????????????????? ?? ??????? ??? ??? ???????.

40.      ???????? ?? ?????? ???? ??? ???????? ????? ??? ??? ?????????? ??? ??????????? 
??????? ??? ???????????, ?? ????????, ??????, ?? ????? ????????? ??? ??? ??????? ??? 
?????? ????? ??? ?????? ?? ????? ???????? ?? ???? ????. ????????????, ???? ??????????, 
? Morgan Stanley ????? ????? ??? ??????????? ???????? ??? ?????? ??? ?? ???????? ???? 
??? ??? ?????????? ??? ?????????????????? ??????? ??? ????????? ??? ?? ???? ?????? 
?????. ???? ????????, ? ??????? ??? ????????? ??? ?????? 17, ?????????? 3, ???????? ??, 
??? ????? ??????? ??? ??? ?????? 169, ???????? ??, ??? ??????? 2006/112 ??? ????????? 
??? ??? ??????????? ?????? ??? ???????? ????????? ?? ??????? ??????????? ??? ????? 
??????? ???? ?? ?? ??????? ??? ???????? ??????????????? ??? ????????? ???? 
?????????? ??? ?????????????????? ??????? ??? ????????? ???????????? ??? ???????? 
??????? ? ??? ??????? ?????????????? ? ?????????????? ??? ??????? ????????, ????, ?? 
?????? ???????, ? ????? ????? ??????? ?? ??????? ???????? ???? ???????, ?? ?? ??????? 
????? ??????????????? ??? ?? ??????? ???????????? ??? ??????, ???? ??? ???????? ???? 
????? ?? ???????????? ???? ??????.

41.      ??????????? ??? ??????????? ????????? ???? ?????? ?????????? ? ??????? 
???????????? (20), ??????????, ??????, ??? ???? ? ???????? ??? ??????????????? ?????? 
??? ??? ??????? ??? ?? ??? ??? ????? ????? ??? ?? ??????????.



42.      ????, ???? ????????? ??? ??? ??????? ??? 13?? ??????? 2000, Monte Dei Paschi Di 
Siena (C-136/99, EU:C:2000:408, ??????? 27 ??? 28), ?? ?????????? ??? ?????? ?? ????? 
????????? ?? ?????????? ??? ?????? ????????????? ??? ?????????? ??? ??????? ??????, 
??????? ?? ?? ?? ????? ?????????????? ? ?????????????? ??? ?????? ????? ???? 
?????????????????, ??? ?? ???????? ???? ??? ?????? ?? ?? ?????? ??? ??????? ????? ?? 
??????? ???????? ???? ??????? ??? ??? ??? ?????? ????? ???? ???????? ? ????????? (? ? 
???????). ????????????, ???? ??????????? ?? ??????????, ? ???????? ??? ?????? 17, 
?????????? 3, ???????? ??, ??? ????? ??????? ???? ??????? ???? ??????????? ???, «???? 
????????? ??? ??????????? ???? ???? ??? ????????? ??? ?????????????? ??? 
?????????????? ??????? ??? ?????? ????? ??? ????????????? ???, ?????? ?? ????????? 
?? ?? ????????????? ?? ???????? ?????? ???????? ????????? ????? ??? ??????? ?????? 
??? ??????? ??? ?????????, ?? ????? ??????????????? ????» (21).

43.      ?? ???? ?????, ?? ??? ???????? ???? ???? ??? ??? ????? ????????, ?? ????? ?????? 
??? ?????????????, ?? ????? ?????????? ???? ???????????? ??? ????? ??? ??????? 
(??????? ??? ???????? ???????? ???? ??????? ? ???) ??? ????????????????? ??? ?????? 
????? ??? ????? ????????? ?? ???????? ????????? ??? ?????, ?? ??? ?????? ??????????? 
?? ??????? ??? ??? ???????, ????? ???????? ?? ???? ?????????. ????????, ????? ?? ?? 
??????? ????? ???????? ???????? ???? ??????? ??? ?????? ????? ????, ????? ?? ??????? 
?????? ??? ?????????????, ?? ????? ????? ?? ?????? ?? ??????? ??????? ?? ???????? 
?????? ???????? ???? ???????, ?? ????? ??????????????? ??? ?????? ????? ??? ?????? 
??? ??? ?????? ????? ???????????? ?? ????????????.

44.      ???????? ?????????, ??????, ???, ?? ?? ??????? ??? ??? ??????? ??????? ??????? 
??? ????????? ???????????? ??? ????? ??? ????????????? ?? ????????? ??? ?????? ????? 
???? ?? ?? ???? ????????? ?????????, ?????? ?? ??? ????????? ????? ???????, ????? ?? 
?????????? ?? ????????? ?? ?? ??????? ????? ?? ???????? ???????? ???? ??????? ??? 
?????? ????? ???? ????????? ?? ????????????.

45.      ? ???????? ???? ??? ?????? 17, ?????????? 3, ???????? ??, ??? ????? ??????? 
????????????? ?? ??? ??????? ??? 22?? ?????????? 2010, RBS Deutschland Holdings (C-
277/09, EU:C:2010:810, ??????? 36 ??? 37). ????????????, ?? ??? ??????? ????, ?? 
?????????? ????????? ?? ???????? ???? ??????? ??? ??? ??? ??? ??????? ?? ??? ?????? 
????? ??? ??? ?????????????? ??????? ?????? ?? ???? ?????? ?????, ???? ???? ????????? 
??? ?? ?????????? ????? ??????? ?? ????????????? ??? ??? ??? ????????? ???? ?????? 
????? (22), ??????????? ??? ??, ??? ????? ?????? ?????, ?? ??????? ????? ?? ???????? 
???????? ???? ???????, ?? ????? ??????????????? ??? ?????? ????.

46.      ? ?????????? ???? ?????, ???????????, ?????? ??????? ?? ??? ?????? ?? 
???????????, ??????????? ?? ???????????? ???????? ???? ??????? ??? ????????????? 
??? ??? ??? ???????, ?? ?????????, ???’ ?????, ?????? ??? ????? ????? ?????? ??? 
?????????? ?????? ? ????????? ??? ??? ?????????? ???? ???? ?? ???????????? ?????? 
??? ??? ??????? ?????? ??? ??????????? ???????? ???? ???????.

47.      ??????, ? ???????? ??? ??????????? ???? ??????? ??? ?????? ?? ??????? ? 
??????????? ???? ???? ?? ??? ?????? ?????, ????? ??? ?????? ?????????? ???????????, 
???? ??????????? ??? ? ??????????? ???? ???? ????? ??? ?????????????? ??? ?? 
??????????? ????? ????, ????? ??????? ?? ??? ???? ??? ????????????? ??? ?????? ??? 
???????? ??? ??????? ??? ?????????? ??? ???.

48.      ???????, ?? ????? 17, ?????????? 3, ???????? ??, ??? ????? ??????? ??? ?? ????? 
169, ???????? ??, ??? ??????? 2006/112 ?????????? ??? ???????? ??????????, ??? 



?????????? ??? ??????? ??? ?? ?????? ????? ??? ????? ???????? ? ??????? ?????? ?? 
??????? ??? ?????????? ??? ??????????? ?????????, ?? ?? ??????? ?????? ??? 
??????????? ???? ???? –??? ????????, ??????, ???????? ???? ??????? ??? ?????? ????? 
??? ????? ?????????????????– ??? ?? ????????, ?????????, ?????? ???????? ??? ????? 
?????? ?????, ?? ????? ??????????????? ???? (23).

49.      ???? ?? ????? ???, ? ???????? ???? ?????????? ???????? ??? ?????? ????????? 
???? ?????????? ??????, ??????, ??? ????? ??? ????????????? ??? ??? ???, ????????, ??? 
??????????? ??????????? ??? ?????? ????????? ??? ?????????? ??? ?????? ????? ???? 
??? ??? ??? ????? ??? ???? ????????????? (24). ????????????, ??????, ????? ??? ?????? 
?????, ? ??????????? ???? ???? ??? ????????????????? ?? ??????????? ????? ???? ??? 
?????? ?? ????????, ????? ??? ???? ???? ??? ????????? ?????, ?? ???????? ????????? ??? 
????????????? ??? ??? ??? ???????, ??????? ????????? ??? ? ?? ???? ??????????? ???? 
???? ??? ?????? ?? ?????, ??? ?????? ????? ???? ????? ??? ??????? ??? ???, ???’ 
????????? ??? ??????????? ?????????? ??? ?? ???? ??????? ??????, ???????????? 
????????????? ??? ?, ?? ?? ??????????? ???? ???? ??? ?????? ?? ?????? ??? ??????????? 
?????????????? ???? ??? ?????? ??? ????? ????? ??????? ??????.

50.      ???????? ????? ??????? ??? ???????? ??? ?????? 17, ?????????? 5, ??? ????? 
??????? ??? ??? ?????? 173, ?????????? 1, ??? ??????? 2006/112, ??? ????????? ?? 
??????? ??? ??????????? ??? ???????? ???? ??????? ???? ??????????? ??? ? ??????????? 
???? ???? ???????????? ????? ? ????????? ??? ??? ?????????????? ???? ??????? ??? 
???????? ???????? ??????????? –?? ?????? ????????????, ???????????, ??? ????? 17, 
?????????? 2 ??? 3, ??? ????? ??????? ??? ??? ????? 168 ??? 169 ??? ??????? 2006/112– 
??? ??? ??????? ??? ??? ???????? ?????? ????????.

51.      ?? ??? ?????? ?????????, ??????? ????? ???? ??? ?? ????? ??? ??? ?? ????? 
???????? ??? ???? ??? ??????????? ???? ?????? ???????????? ??????? ??? ?? ???????? 
???? ??????? ???????????? ????? ????????? ????????????? ??????? ?? ?? ????? 19 ??? 
????? ??????? ??? ?? ?? ????? 174 ??? 175 ??? ??????? 2006/112 (25).

52.      ??? ??? ???? ?? ????? 17, ?????????? 5, ??? ????? ??????? ????????? ??? ????? 17, 
?????????? 2 ??? 3, ??? ??????? ?????, ????? ??? ??? ???? ?? ????? 173, ?????????? 1, 
??? ??????? 2006/112 ????????? ??? ????? 168 ??? 169 ??? ??????? ?????, ????????? ??? 
??????, ??? ???? ????????? ????, ???’ ?????, ?? ?????????, ??????????? ?? ?????????? ? 
?????? ??? ??????????? ???? ??????? ???? ??????????? ???? ????, ???? ????????? 
??????? –????, ????? ??? ???????? ???????? ???? ??????? ? ????? ??? ??? ???????? 
?????? ????????– ??????? ?? ??????? ??? ??? ??????? ???? ?????? ?????????? ? 
??????????? ??? ???? ??? ??? ??? ?????? ???????? ??? ???, ????? ??? ???? ????????? ??? 
?? ???????? ??????? ????????????????? ?? ???? ?????? ?????. ?? ??? ?????? ?????????, 
? ?????? ??? ??????????? ???? ??????? ?? ????? ??????? ??? ??????? ??? ??? ??????? 
??? ?????????????? ? ??????????? ??? ????, ?? ?????? ??????? ??? ??????? ?????? ??? 
??? ???????? ???????? ???? ???????, ??? ??? ?????????? ??? ?? ?? ???? ??????? 
???????? ?????? ???????? ???? ??????? ??? ?????? ????? ??? ????? ????????? ? ???? 
?????????? ? ???, ?? ????? ??????????????? ????, ????, ???’ ?????, ??? ?????? ????? ??? 
?????? ??? ?????? ????????????????? ?? ??????? ??? ????????????? ?? ??? (26).

53.      ???? ????? ?? ????? ????????? ??? ??????? ?? ????????? ??? ?? ??????? ?????? 
???? ?????????? ??? ????? ??? ??????? ??? ?????? ??? ??????????? ???? ??????? ??? ??? 
??? ??? ??? ????? ???????;

54.      ???’ ?????, ???? ?????????? ? Morgan Stanley ??? ????, ???????, ???????????? ? 
??????? ????????? ??? ? ????????, ? ??????? ??? ???, ? ????? ???????? ??? ?? ??????? 



???????????? ??? ??? ??????? ???? ?????? ?????????? ??? ?? ?????????? ????????????? 
??? ??????? ??? ????????? ???????????? ??? ????????, ??? ??????, ???’ ?????, ?? ??? 
?????????, ????? ??? ????? ???? ??? ????????? ??? ?? ??????? ????? ????????? 
?????????? ????????? ?????? ??? ??? ????? ????????? ??? ??????? ??????????? ???? 
????. ?? ????????? ????? ????? ????????? ? «?????????», ???? ??? ??????? ??? ???????? 
??????????, ??? ???? ? ?? ???????? ??? ????????? ?? ??????????, ???? ????? ????????? 
??? ?? ?????? ??????????, ??? ??????? ??? 21?? ??????? 2016, ESET (C-393/15, ?? 
?????????????, EU:C:2016:481).

55.      ?????????, ???????????? ????? ??? ?????? 17, ?????????? 2, 3, ???????? ??, ??? 
??? ?????? 5, ??? ????? ???????, ????? ??? ??? ?????? 168, 169, ???????? ??, ??? ??? 
?????? 173 ??? ??????? 2006/112, ??? ??????? ??? ????????????? ??? ?? ????? 
???????????? ??????? ????? ???? ?? ??????????? ?? ???? ??? ??? ??? ??????? ??? 
????????????????? ??? ?? ??????? ???????????? ????????????? ??? ??? ??????????????, 
?? ????????????? ??????, ??? ??????? ??? ????????? ???????????? ??? ????????, ??? 
????? ??????? ???? ?? ?? ??????????????? ?? ??????? ?????, ??? ????????????????? ?? 
???????, ??? ??? ????????? ??? ???????? ??? ??????????? ???? ??????? ??? ?????? 
???????? ? ??????????? ???? ???? ??? ?????? ???? ??? ???????? ???????????????.

56.      ????????, ? ?????, ??? ????? ??????????? ? Morgan Stanley, ??? ?? ????? ??????? 
?? ??????? ??? ?????? ?? ??????????? ????? ??? ??? ????????? ??? ???????? ??? 
??????????? ???? ??????? ??? ??????????? ???? ???? ????? ??????? ??? ????????????? 
?? ??????? ???????????? ?? ?? ???? ??? ????????, ????? ????????? ??? ??????? ??????. 
????????????, ? ?????????? ???? ??????? ??? «?????????? ???? ????», ???? ????? 
???????? ???? ???? ?????? ??? ???? ?????? 2006/112, ?? ?? ????????????, ???, ???? ??? 
??? ??????????, ?? ???????????? ????? ???? ??? ????????? ??? ??????? ??????????? 
???? ???? ??? ????? ???? ??????????? ???? ?? ?? ???????? ????????? ??? ?????. ??????, 
??? ???????? ????? ?? ??????????? ??? ?????? 17, ?????????? 2, 3, ???????? ??, ??? ??? 
?????? 5, ??? ????? ???????, ??? ?????? 168, 169, ???????? ??, ??? ??? ?????? 173 ??? 
??????? 2006/112, ????? ??? ??? ????????? ??? ????????? ?????, ????????? ???, 
??????????, ??? ????????? ?????? ??????? ?? ??? ?????????????? ?? ??? ??????? ??? ??? 
???????, ?? ?????? ??????? ????????????? ??? ??????? ?????? ??? ???????? 
??????????????? (27), ???? ?? ??? ?????????????? ?? ??? ??????? ??? ??? ???????, ?? 
?????? ??????? ????????????? ??? ??????? ?????? ??? ????????????????? ??? ?? 
???????? ????????? ??? ????? ??? ??????????? ???? ????.

57.      ?????, ? ??????????? ??? ??????? ??????????? ??? ????????? ?????????, ??? ????? 
??????????? ? Morgan Stanley, ??????????? ???? ??????? ??? 12?? ??????????? 2013, Le 
Crédit Lyonnais (C-388/11, EU:C:2013:541), ??? ????????? ??? ?????????? ????. ??? ?????? 
????, ?? ?????????? ???? ?????????? ??? ?? ??????? ?????, ????? ?? ???????????? ? 
????????, ?????, ??????? ????, ??? ??????? ?? ?????????? ?? ??????????? ??? ?? ????? 
????????? ??? ??????????????? ????????? ??? ????? ??????? ??? ??? ??????? 2006/112 
??? ????????? ?? ?????? ??? ??? ?????? ??? ??????????? ???? ???????. ????? ??? 
????????? ???? ?????, ??? ??? ????????? ??? ???????? ??? ??????????? ???? ???????, 
??????, ???’ ?????, ? ??????????? ???? ???? ?? ???????? ?? ????? ??? ???????? ? ??? 
????????? ??? ??? ???????????? ?? ??????? ??? ??? ???????? ??????? ?????? ??? ??? 
?????? ?? ?? ???? ????? ??? ????????? ???????????? (28). ????????? ???, ???? ????? 
????, ?? ????? ???????????? ??????? ????????? ???? ???????? ??? ????????? ??????? 
??? ???????? ??????????????? ????????????????? ????????????? ??? ??? ?????? 
????????? ???? ??? ????????? ???????????? ??? ????????, ?? ??????? ?????, ??? ?????? 
? ??????????? ???? ???? ?????????????? ?? ???????, ?????? ???’ ?????? ?? ??????? 
????? ??? ??? ????????? ??? ???????? ??? ??????????? ???? ??????? ??? ????????????? 



??? ??? ??? ???????.

58.      ??????, ???? ??? ??? ????????, ?? ??????? ??? ????????? ??????? ??? 
??????????????? ??? ??????????? ???? ???? ??? ??? ???????, ?? ?????? ????????????? 
?? ???, ?????????? ????????????? ?? ??????? ??? ????????? ???????????? ??? ????? ??? 
??????????? ???? ????, ?? ?????? ????????????????? ?? ???????, ????? ?????????? ???? 
????? ??? ?????? ??? ??????????? ???? ???????. ????????????, ? ?????? ???? ????????? 
??? ?? ?? ?? ?????? ??? ??????? ????? ???????? ???????? ???? ???????, ???? ??? ?????? 
??? ?????? 17, ?????????? 2 ??? 3, ???????? ??, ??? ????? ??????? ??? ??? ?????? 168 ??? 
169, ???????? ??, ??? ??????? 2006/112, ? ?? ???? ??? ????? ??? ??????? ????? ??????? 
?????? ????????.

59.      ???? ??????????? ? ????????, ?? ???????????? ?? ?????? ??? ??????? ?????? ??? 
????????????? ?? ???????? ????????? ??? ????? ??? ??????????? ???? ????, ???? ?????? 
?????????? ?? ??????? ??? ???????? ???????????????, ????????? ???????? ???? ????? 
??????? ??? ???, ??? ??? ??????????, ??? ????????? ??? ?? ????? 17, ?????????? 3, 
???????? ??, ??? ????? ??????? ??? ??? ?? ????? 169, ???????? ??, ??? ??????? 2006/112, 
?? ??????? ????? ?? ???????? ???????? ???? ??????? ??? ?????? ????? ???? ????????? ? 
???, ???? ?? ??????, ?????? ????? ??? ?????? ??? ??? ?????? ????? ???????????? ?? ?? 
???? ????????????, ?? ????? ??????????????? ????. ???????????, ?????? ???????? ???? 
??????? ??? ????????? ?? ?? ??????? ??? ??? ??????? ?????????? ????????????? ?? 
??????? ?????? ??? ????????????? ??? ??? ??? (29) ? ??? ??? ????????? ??? ????? 
????????? ???.

60.      ?????????, ?? ?? ??????? ??? ??????????????? ?????????? ???? ?? ??????? ??? 
????????? ???????????? ??? ????? ??? ???????? ???????? ???? ??????? ??? 
????????????? ??? ??? ??? ??????? ??? ??? ?? ????? ??????? ??? ??? ???????? ?????? 
????????, ? ??????? ?? ????? ??????, ???’ ???????? ???? ??? ??????? ??? ???????? 
???????? ???? ???????, ??????? ?? ?? ????? 17, ?????????? 5, ??? ?? ????? 19, 
?????????? 1, ??? ????? ???????, ????? ??? ?? ?? ????? 173 ??? 175 ??? ??????? 2006/112, 
??? ??? ????????? ??? ????????? ?????? ? ?????????? ??? ??????????? ??? ????? 17, 
?????????? 3, ???????? ??, ??? ????? ??????? ??? ??? ????? 169, ???????? ??, ??? 
??????? 2006/112.

61.      ??????????, ???????, ??? ?? ?????? ?????????? ??? ??????????? ?? ?? ?????? ? 
????? ??? ????? ??? ??????? ??? ????????? ???????????? ??? ???????? ???????? 
???????? ???? ??????? ??? ????????????? ??? ??? ??? ???????. ??????, ??????? 
????????? ??? ?????????? ??????? ??????? ?? ???? ??????? ??? ???????????? ???? 
???????? ?????????, ?????? ?? ???????? ??? ??????????? ????????? ??????? ??? 
????????? ???????????? ??? ????? ??? ?????? ??????? ?? ??????? ??? ???????? 
??????????????? ??? ???????????? ??? ?????? ??????? ???????????.

2.      ?? ???? ??? ???????? ?????????

62.      ???? ?????? ???????, ?? ???????? ??? ?????????? ?? ????? 17, ?????????? 5, ??? 
????? ??????? ??? ?? ????? 173, ?????????? 1, ??? ??????? 2006/112 ????? ??? ??? ??? 
??? ???????, ? ?????? ?????????? ??? ??????? ??? ?????????? ????????????? ?? 
??????????? ??????? ??????, ?? ??? ?????? ????????? ???????? ???????? ???? ??????? 
??? ?????, ?????? ?????????????? ??? ?????, ??? ???????? ?????? ????????.

63.      ?? ??? ?????? ?????????, ????????? ??? ??????? ????? ???? ??? ?? ????? ??? ??? 
??? ???????? ??? ???? ??? ??????????? ???? ?????? ???????????? ???????, ? ???????? 
????????? ?????? ?? ???????????? ??? ?? ?????? ??? ??????? ??? ??????????? ???? ????. 



??????? ?? ?? ????? 19, ?????????? 1, ??? ????? ??????? ??? ?? ?? ????? 173, ?????????? 
1, ????? ??? ?? ????? 174, ?????????? 1, ??? ??????? 2006/112, ? ???????? ???? 
???????????, ???’ ?????, ???’ ????????? ??????? ????????? ?? ???? ??? ????? ???????? 
(30). ?? ????????? ????? ????????????? ??? ? ???????? ???? ????????? ??? ?????? ??? 
????????????, ???? ????????, ?? ???????? ???? ??? ??????? ?????? ????????, ????? ???, 
??? ?????????? ???? ??????? ?? ?????? ??????????? ???????? ???? ??????? ???, ???? 
???????????, ?? ???????? ???? ??? ??????? ?????? ????????, ????? ???, ??? ??????? ??? 
??????? ??? ??????????? ???? ????.

64.      ?? ???? ?? ?????? ????, ???? ??????? ??? ??????? ??? ??? ?????? ?? ?????????? 
????? ????? ? ???????? ????????? ??? ??????? ?????? ??? ?????? ??? ??? ?????? ????? 
???????????? ?? ????????????, ? Morgan Stanley ??????????? ??? ??????? ??? 12?? 
??????????? 2013, Le Crédit Lyonnais (C?388/11, EU:C:2013:541), ???? ????? ??????????? ? 
???? ??? ????????? «?????????? ?????????», ?????? ? ?????????? ??? ?? ???????? 
????????? ??? ????? ???? ????????, ?? ????? ????????? ?? ???????? ?????? ????? ??? 
???? ??????????????? ??????? ???? ??? ??????? ?????? ??? ??????????????? ??? ????? 
?????????, ?? ????? ????? ???????????? ??? ?????? ??? ????? ?????? ?????, ?? 
????????????? ??? ???????????? ??????, ?? ???????? ???? ??? ?????? ???????? ??? 
???????????????? ???? ??? ?? ???????? ????????? ??? ????? ??? ??? ??? ?? ?????? ??? 
?? ???? ???????????????.

65.      ???? ??? ????? ???, ? ???????? ??? ????????? ??? 12?? ??????????? 2013, Le Crédit 
Lyonnais (C-388/11, EU:C:2013:541), ???? ????? ????????? ? Morgan Stanley ????? 
?????????, ?????, ?????? ??????? ??? ? ?? ??? ??????? ????? ?????? ?? ???????? ??????, 
? Morgan Stanley ??????? ??? ????? ???????????? ???? ?????? ???, ?? ?????, ?????????? 
?? ?????????? ?? ??????????? ???.

66.      ???’ ?????, ?????????? ???, ??? ??????? ??? ?????????? ??? ??? ????? 
???????????? ??????? ??? ??? ???? ?????????, ?? ??????????, ?? ?? ????? 34 ??? 
??????????????? ????????? Le Crédit Lyonnais (C-388/11, EU:C:2013:541), ???????? ??? ?? 
??????? ??? ?? ???????? ????????? ??? ????? ???? ????????, ?? ????? ????????? ?? ??? 
?????? ?????, ??? ? ?????? ??????????? (????????????) ??? ???????? ?????, ? ????? 
????????? ?? ???? ?????? ?????, ????????? «???? ??? ??? ???? ?????????? ???? ???», ??? 
? ?? ???? ??????????? ???? ???? «?????????, ????????? ?? ?? ???????? ??? ?????? ????? 
??? ??????? [??????] ??? ????? ???, ?? ???? ?????? ????????? ????????? ??? ??? ?? ????? 
???? ????? ??? ?????? ???????? ??????? ?????????????» (31).

67.      ??? ????? 35 ??? ????? ?????????, ?? ?????????? ???????? ?? ???????????? ??? 
??????????????? ??? «?????? […] ? ?????? ??????????? ??? ????????? ??????? ?????? 
???????? ??? ?????????? ?????????, ??? ??????, ????? ?? ?????? ?????? ?? ???????? 
???? ? ?????????? ???????? ??? ??????? ????????? ??? ??????? ?????????? ???? ??? ??? 
??? ? ????? ??????? ??? ?? ???? ?????????, ?? ?????? ?????, ???? ??? ?????????? ??? 
????????? ??? ??????????? ???? ????? ??????????? [???????? ????????? ??? ?????] 
??????????? ???? ???? ?????????????? ????? ??????? ??????, ? ?????? ???????? ??? 
??????????????? ???? ?? ??????? ????????????? [?? ??????????????] ??? ???????? ? ?? 
???? ??????????? ???? ???? ????? ??? ????? ?????? ?????» (32).

68.      ???? ?? ??????????, ? ?????????? ???? ??????? ?? ?, ???????????, ??? ?????????? 
???? ???? ??? ????????????? ??? ???, ????, ??????????? ??? ?????? 67 ??? 69 ??? 
????????? ??? ??????? ?????????? ???? ?? ???? ??????? (33), ?? ?????????? ????????? 
??? «??? ???? ?????????? ??? ? ?????? ??? ??????????? ???? ?????????? ???? ???? ?? 
?????????? ??? ???????? ????????? ??? ??????????? ???? ???? ??? ??? ????????? ????? 



????????? ??????? ?????? ??????????? ????? ??? ????? ???????? ??? ??????????????? 
?? ??????? ????????????? ??? ??? ?????????? ????? ??? ????? ?????? ????? ?????? ?? 
???????????, ?? ???? ??? ???????????, ???????? ?????? ??? ?? ???? ????? ?? ????? ?? 
??? ??????? ?? ????? ????????? ??? ? ??????????? ???? ???? ???????, ????? ???? 
??????? ?????? ????? ??? ?????? ?????? ?? ???????? ??? ??????? ?????? ??????????? 
??? ??? ?????? ??? ????? ???????, ?? ????????? ??????? ???????? ?????????» (34).

69.      ??? ????? 38 ??? ?????????, ?? ?????????? ????????? ??? «???? ??????? ?????? 
?????????? ??? ????????? ????????? ??? ??????????? ???? ???? ??????????? ???? ???? 
?? ???? ?? ???????? ??? ??????, ??? ???? ??? ?????? ??? ? ?? ???? ??????????? ???? ???? 
?????????????? ????? ??? ??????? ?????? ????? ??? ?????? ????????? ? ???? ???, ??? 
?????? ??? ??? ??? ? ?? ???? ???? ?????? ?? ???????, ???????? ????? ??? ?????? ????? 
??? ????? ????? ????? ?? ??? ?????????????? ??? ??????? ????????????? ??? ?????????? 
????? ??? ??????? [??????] ?????. ???????, ?? ?????? ????????? ??? ????? ??? 
??????????? ????????? ?????????» (35).

70.      ??????, ??????, ??? ??? ??????? ????? ??? ????????? Le Crédit Lyonnais (C-388/11, 
EU:C:2013:541), ????????? ????? ??? ?? ?????????? ???????? ?? ?????? ????? ??? 
?????????? ? ??????? ????, ??????? ?? ??? ?????, ???’ ??????, ? ???? ??? ????????????? 
??????? ??? ????????? ???? ?????????? ????????? ??? ??????????? ???? ???? 
??????????? ???? ????, ???????????? ????? ??? ?????? ???????? ???? ??? 
??????????????? ??? ??? ?????????? ?? ????? ???? ??????????? ??? ?? ???? ??? ????? 
???.

71.      ????????????, ???? ????????? ? ??????? ??????????? ?. Cruz Villalón ??? ?????? 68 
??? ????????? ??? –??? ????? ?? ?????????? ????????? ?? ?? ????? 37 ??? ????????? Le 
Crédit Lyonnais (C-388/11, EU:C:2013:541)– ? ??????? Le Crédit Lyonnais ?? ??? 
????????????????? ??? «???[????] ???’ ?????? ?? ?????????? ?? ?????? ?? ??????? 
??????? ??? ?????????? ????? ?? ?????? ?????? ?? ??????? ??? ?????????? ??? 
????????? ????????? ???? ????????? ???????? ??? ?????? ? ????? ????????????? 
??????? ?????? ???? ???????????? ??????? ???????? ????? ?? ??????? 
?????????????????? ??? ?? ?????????????? ??? ?? ???? ????? ????, ????? ?? ??????? ?? 
?????????? ?????????? ???????? ???? ??? ????????? ????? ??? ?? ???? ?????? ??????? ? 
???? ??? ????????? ??? ?????????????? ??????? ??? ??????????????? ??? ??? ?????? 
????????????????? ?? ?? ???? ???????, ???? ??? ????????? ??????? ???? ??? 
???????????? ??? ?? ????????? ?????????????? ??????? ??? ?????? ??????? ?????? ??? 
?????????????????? ??? ??? ???? ??????? ??????? ??? ??? ?????????????????? ??? ?? 
?????????????? ??????? ?????? ??? ???????? ???????? ?????????» (36).



72.      ? ????? ???? ?????????? ?????????, ???? ?????????? ??? ?? Le Crédit Lyonnais, 
??????????, ???????, ?????? ?????, ???? ????????, ??? ????? ??? ?????????? ??? ?????? 
34 ??? 46 ??? ???????? ?????????, ??????? ?? ??? ?????, ??????????? ?? ???????????? 
???????? ???? ??????? ??? ???, ??????, ???’ ?????, ?? ??????? ?????? ??? ????? ????? 
?????? ??? ?????? ??? ??????????? ? ??? ????????? ??? ???????????? ?? ???????????? 
?????? ??? ???? ? ???????????? ??????? ?????? ??? ???????? ???????? ???? ??????? 
(37). ???????, ?? ?????????? ????? ????????? ?? ????????? ???? ??? ????? 38 ??? 
????????? Le Crédit Lyonnais (C-388/11, EU:C:2013:541), ?????????????? ??? ? ???? ??? 
???????? ? Le Crédit Lyonnais ?? ??????????? ??? ? ???? ??? ??????????? ???? ???? 
?????? ?? ??????? ??? ??? ??? ??? ??????? ??? ????????? ??? ??????? ???, ???????? 
????? ??? ??????? ????? ??? ????? «????? ????? ?? ??? ?????????????? ??? ??????? 
????????????? ??? ?????????? ????? ??? ??????? [??????] ?????», ?????? ???, ????????, 
?? ????????? ??? ???? ??? ??????????? ????????? ?????????.

73.      ????????, ????? ??? ??? ??????????????? ??????? ??? ?? ???? ????????? Le Crédit 
Lyonnais (C-388/11, EU:C:2013:541), ??? ???????????? ??? ?????? 66 ??? 69 ??? ???????? 
?????????, ??? ?????? ??? ???? ?? ???????? ????????? ????????? ??? ??????????? ???? 
???? ??? ??????????? ???? ???? ?????? ?? ?????????? ???? ??????????? ??? ??????? ??? 
?? ???? ????????? ?????????.

74.      ?????????, ???? ????? ?????????? ? ??????? ????????? ??? ? ???????? ?? ??? 
???????????? ???? ???? ??? ????? ???????, ? ????? 34 ??? ????????? Le Crédit Lyonnais 
(C?388/11, EU:C:2013:541) ????????? ?? ?????????? ???? ????????? ???? ??? ????? 
?????????? ????????? ?????????, ??????????????? ??? ? ???? ??? ? ????? ??????????? 
???? ????, ??? ????? ???????????? ?? ???????? ????????? ??? ????? ??? ?? ???????????? 
«?????????, ????????? ?? ?? ???????? ??? ?????? ????? ??? ??????? [??????] ??? ????? 
???, ?? ???? ?????? ????????? ????????? ??? ??? ?? ????? ???? ????? ??? ?????? 
???????? ??????? ?????????????» (38). ? ????? 37 ??? ????? ????????? ????????, 
???????, ??? ???????? ????, ??????????????? ??? ? ??????????? ???? ???? ??? ???????? 
?????? ??????????? ?? ???? ?????? ????? ??? ???? ??? ????? ??? ?????? ?? ????????? 
«???????» ???????? ????????? ??? ??? ??????????? ????.

75.      ???????, ?? ??? ???????? ??? ??? ????? ??????? ??? ??? ???? ????????? ???? 
??????? Le Crédit Lyonnais (C-388/11, EU:C:2013:541), ?? ?????????? ?????????, ??? ????? 
55 ??? ?? ???? ?????????, ??? «??? ?????? ????? ??? ??????, ????? ??? ????????? ??? 
?????? 17, ?????????? 5, ????? ??????, [??? ????? ???????] ?? ????????? ?? ?????????? 
???? ???? ??? ????? ?????????????? ??? ?????? ??? ?? ????? ?????, ???? ??? ????????? 
??? ????????? ????????? ??? ?????? ?? ?????????? ?? ????? ??? ??????????? ??? 
??????????????, ??? ????? ???????? ??? ?????????????? ?????? ??????????? ??? 
????????? ????? ??? ????? ????? ??????? [??????]» (39).

76.      ?????????? ???? ????????? ??? ??? ????? ?? ?????????? ??? ???? ??? ??’ 
??????????? ????????, ? Morgan Stanley ?????????? ??? ????? ??? ???????? «?????? 
???????????» ???? ?????, ??? ?? ????????? ??? ? ????? 55 ??? ????????? Le Crédit 
Lyonnais (C-388/11, EU:C:2013:541), ???????????? ??? ????? ??? ??? ????? ? ???????? 
????????? ??? ????? ?????????? ??? ??????? ???????????? ?????? ?? ?????? ????? ????? 
??? ??????? ??? ????????????????? ????????????? ??? ?? ???????????? ???? ???? ??? 
??????? ???, ????????????, ????????, ??? ??????? ??? ????????????????? ???? ?????? 
??? ?? ???????? ????????? ??? ????????.

77.      ????? ?? ????????? ??? ? ????????? ??? ??????? 55 ??? ?? ???? ????????? Le Crédit 
Lyonnais (C-388/11, EU:C:2013:541), ?????, ??? ???????????? ??????? ??? ????????? 



?????, ??????, ??? ?????? ??? ?????? ?? ??? ???????? ?? ??????????? ??? ???????? ?? 
??????? ? Morgan Stanley. ?? ???? ??????????, ? ????? ???? ??? ?????? ?? ?????????? ?? 
????? ??? ?? ????????? ??? ??????????? ??????? ??????? ?? ??? ??????? 34 ??? 38 ??? 
????????? ?????.

78.      ????????????, ??? ????? ??????? ??? ?????????? ??? ?????????? ???? ??????? 
????, ?? ?????? ?????????? ????????, ?????? ?????, ?? ? ???????? ??? ????? ??????? 
–??? ????? ?? ?????????? ???????? ?? ??? ??????? 34 ??? 38 ??? ????????? Le Crédit 
Lyonnais (C-388/11, EU:C:2013:541)– ??????? ?? ???????? ??? ?????? ????? ?? ????????? 
?? ??? ??????????? ???????? ??? ??????? ?? ????? 17, ?????????? 5, ????????? ??????, 
??? ????? ??????? ???? ????? ??? ????????? ???????? ?????? ?????????????? (40).

79.      ?? ?????????? ????????, ???????, ???????? ??? ??????? ????. ???????, 
????????????? ??? ????????? ??? ??????????? ??? ????????? ??? ????? ???? ??? ?? 
????? 17, ?????????? 5, ????? ??????, ???????? ?? ??? ??, ??? ????? ???????, ???? ??? 
??????????? ?? ?????????? ? ?? ??????????? «??? ?????????? ???? ???? ?? ????????? ??? 
???????? [?????????] ??? ???? ????? ?????????????? ???», ????????????, ?? ?? ????? 53 
??? ????????? Le Crédit Lyonnais (C-388/11, EU:C:2013:541), ?? ?????????? ?? ?????????? ? 
??????? «?????? ??????????????» ?? ??????? «??????????? ?????».

80.      ?? ???? ?????, ?,?? ???????????? ????? ??? ?????? ??????????? ??? ????????? 
????????? ??? ????????? ?? ????? 17, ?????????? 5, ????? ??? ?????????????, ??? ????? 
???????, ???????? ??????? ??? ?????? ??????? ?????? ??? ??????? ??? ?????????????? 
?? ???????? ????????? ??? ????? ??? ??????????? ???? ????, ?? ????? ????????? ?? ??? 
?????? ?????, ??? ??? ??????? ?????? ??? ??????? ??? ??????????????? ??? ??? ???? 
????? ????, ??? ?????? ?? ????????? ???’ ????????? ??? ??????????? ??? ????????? ??? 
????? ???? ?? ?????????? ??? ?????????? ??? ????????? ????????? ?? ????????? ?? ???? 
????????? ?????? ??????????????, ???’ ????????? ??? ?????? 17, ?????????? 5, ????? 
??????, ??? ????? ???????.

81.      ???????, ???? ? ????? ???? ?????????? ????????? ??? ??? ?????? ??? ??????????? 
? Morgan Stanley ??????????? ??? ????? 17, ?????????? 2, 3 ??? 5 ??? ????? ???????, 
????? ??? ??? ????? 168, 169 ??? 173 ??? ??????? 2006/112, ???? ???????????? ???? 
??????? 2 ??? ???????? ?????????. ??????????, ????????? ?? ??????? ????? ????? ?? 
????????, ?? ???????? ?? ??? ????? ??? ????????? ??? ??? ????????? ??? 
??????????????? ??????, ?? ?????????? ????? ??? ???? ??????? ??? ????????? ??? ???, ? 
???????? ?????? ? ? ?????? ????????? ??? ??? ????? ?????? ??? ????? ????? ?? ??? 
??????? ?????? ??? ???????? ???????? ???? ??????? ???, ????????, ????? ??? ???? ?? 
??????????? ??? ?????????? ?????????????? ??? ???????? ???????????. ????, ??????? 
?????? ????? ??? ? ??????????? ??? ??????????? ??????????????? ??????? ?????????? 
???????? ??? ??? ???????? ??? ?????? ?????????? ??? ??? (41).

82.      ? ????? 55 ??? ????????? Le Crédit Lyonnais (C-388/11, EU:C:2013:541), ??? ??????, 
???????, ?? ?????????? ???? ??????????? ? Morgan Stanley.

83.      ???????? ??????, ???? ??????? ??????????? ? ??????? ????????? ??? ? ???????? 
???? ??? ????? ???????, ?? ????? ?????? ????? ? ?????????? ??? ??????? ???? ????????? 
????????? ??? ????????????, ??????, ??? ?????? ????? ??? ?????? ??? ??? ?????? ????? 
???????????? ?? ???????????? ???, ????????, ??? ?????? ????? ??? ????????? 
???????????? ??? ????? ??? ??????????? ???? ????, ???? ? ????? ??????????? ???? ??? 
????????? ?? ?? ????? ???????????? ???????.

84.      ? ?????? ????? ??? ???????????, ? ????? ???????? ???, ??????????? ???????, ?? 



???????? ??? ??? ??????? ??? 13?? ??????? 2000, Monte Dei Paschi Di Siena (C-136/99, 
EU:C:2000:408, ??????? 24 ??? 28), ???????? ??? ????? ??? ??? ??????? 34 ??? 37 ??? 
????????? Le Crédit Lyonnais (C-388/11, EU:C:2013:541), ???? ??? ??? ?? ??????? ??? 21?? 
??????? 2016, ESET (C?393/15, ?? ?????????????, EU:C:2016:481).

85.      ? ??????????? ???????? ??? ??????? ???? ????????? ????????? ??? ??????? ?????? 
??? ?????? ??? ??? ?????? ????? ???????????? ?? ???????????? ??? ??? ??????? ?????? 
??? ????????? ???????????? ??? ????? ??? ??????????? ???? ???? ???????????, ???? ??? 
????? ???, ??? ???????? ????????? ?????? ??? ?????????? ????????????? ??? ??? ??? ??? 
????? ??? ????????????. ????????, ???? ????? ??? ????????? ???? ????, ????????????? 
???, ??????? ?? ?? ????? 17, ?????????? 3, ???????? ??, ??? ????? ??????? ??? ?? ????? 
169, ???????? ??, ??? ??????? 2006/112, ????? ??? ???? ????????? ??? ??? ????? ?????? 
?? ??????? ???????? ???? ??????? ??? ?????? ????? ??? ????????? ???????????? ??? 
????? ??? ??????????? ???? ????, ? ??????? ?????????? ????? ?? ? ????? ???? ?? ??????? 
?????? ???????? ???? ??????? ??? ?????? ????? ??? ????? ???????? ? ???????, ?????? 
??? ?????? ????? ??? ??????????????? ??? ?? ???? ??????????? ???? ????.

86.      ???????? ?????? ??? ???? ?????????? ??? ?????????? ??? ???????? ??? ?????? 
????, ????? ??????? ??? ? ???????? ???? ??????? ????? ?????? ?? ?????????? ???????, ?? 
?? ?? ???? ???? ??? ??? ??????? ?? ??????????? ???????? ??? ??????????? ??????????. 
????? ?????? ??????? ??? ?? ?????????? ????????? ????? ????????????, ???? ??????? 
??? ????????? ??? ????????? ??? ?????? ?????????? ??? ???, ?? ??????? ??? ????? ? 
??????? ??? ????????? ??????? ??? ? ?????????? ??? ????? ??? ????? ????????? ??? 
????????? ??? ????? ??????? ??? ??? ??????? 2006/112 (42), ??? ?????????? ??? 
???????????? ??? ???????????? ??? ?????????? ????????? ??? ??? ?????????? ??? ????? 
?????????? ??? ??? (43).

87.      ????? ?? ????????? ??? ?????????? ?????, ??? ??? ????????? ???? ??????? ???? ?? 
?????? ??? ??????????? ?? ???? ??? ???????????? ????????? ??? ??????? ???? ????????? 
?????????, ???? ? ???? ???? ????????? ??? ??? ???????? ??? ?????? 17, ?????????? 2, 3, 
???????? ??, ??? 5, ??? 19, ?????????? 1, ??? ????? ???????, ????? ??? ??? ?????? 168, 
169, ???????? ??, ??? ??? ?????? 173 ??? 175 ??? ??????? 2006/112.

88.      ???? ????? ??? ???????? ??????? ??????? ?? ??? ?????????? ???? ????, ?? ????? ?? 
?????????? ??? ? ??????????? ???????? ??? ??????? ???? ????????? ????????? ??? ??? 
??? ??????? ?????? ??? ?????? ??? ??? ?????? ????? ???????????? ?? ???????????? ??? 
??? ??????? ?????? ??? ????? ????????? ?? ???????? ????????? ??? ????? ??? 
??????????? ???? ????, ?????????, ?? ?????, ??? ??? ??????? ??? ??????????? ???? ???? 
?? ????????????????? ?? ??????????? ????? ???? ??? ?????? ??? ????? ???, ???? ??????? 
????????????? ??? ??? ???? ??? ??????? ?????????? ????????? (44). ? ??????? ????, ? 
????? ??? ???? ???’ ??????? ???? ?????????? ???????, ?????? ??????? ?? ??????????? 
???????? ?????? ??? ??? ????????????? ??? ?? ??????? ???????? ?? ????? ??? ??????? 
????????? ??? ???????????? ?????? ?????. ??????, ??? ?????? ??? ?? ??????? ????? 
????? ???????????.

89.      ???? ????? ???? ??????????? ?????????? ??? ????????? ?? ?????????????? ?? 
??????????? ????? ??? ?????? ????? ???? ?? ???? ??? ???? ??? ?????? ??? ???????? 
?????????, ?????????? ??? ?? ????? ????? ????????? ??????? ???????? ??????????? 
???????????, ??????????????????? ??? ?????????? ???????????, ?? ?????, ?????? ?????, 
?? ??????? ???? ?????????? ??? ?????????? ??? ????? ?????????? ??? ??? (45).

90.      ???????????? ??? ?????? ????, ?????? ??? ????? ???????, ???????????? ????? ??? 
?????????? ??? ??????????? ??????? ??? ???????????, ?? ????? ?? ????????? 



???????????? ??????? ?? ??? ?????????? ??? ?????????, ??????? ????? ????????? ??? ?? 
??????????? ???????? ??? ??????? ??? ??????? ?????? ??? ?????? ??? ??? ?????? ????? 
???????????? ?? ???????????? ??? ??? ??????? ?????? ???? ????????? ?? ???????? 
????????? ??? ????? ??? ??????????? ???? ????.

91.      ????? ?? ????????? ?? ???????????? ??? ??? ????????? ???? ??????????? ??? 
??????????? ??? ??????? ??? ??????????? ????????????? ?????????? (46), ?? ?????????? 
??? ?? ?????????? ??? ? ??????????? ????? ?? ?????? ?? ????????? ???? ???? ??? 
???????? ??? ??????? ?? ??? ??????? ??? ????????????? ?? ???????? ????????? ??? 
????? ?? ???????.

92.      ???? ????????, ???’ ?????, ?? ??????? ??? ??????? ????????????? ?????????????? 
??????? ??? ????????? ???????????? ??? ????? ?? ?????? ?? ???????? ???????? ??????? 
?????????, ??? ??? ?????????? ??? ?? ???????? ???????? ???? ??????? ??? ?????? ????? 
??? ????? ???????? ? ??????? ??? ???, ??????? ?? ?? ????? 17, ?????????? 3, ???????? ??, 
??? ????? ???????, ????? ??? ?? ?? ????? 169, ???????? ??, ??? ??????? 2006/112.

93.      ?????????, ?? ??????? ??? ??????? ????????????? ?????????????? ??????? ??? ?? 
??????? ?? ???????? ???????? ?? ????? ??????? (47). ???? ? ??????? ??? ? ??????????? 
????????? ??? ??? ? ???????? ?????????? ??? ?????? ????, ??? ??????? ??? ?????????? 
???? ???? ??????? ??? ??????? ?? ??????????.

94.      ?????, ?? ????????? ?????? ??????, ? ???????? ????????? ?? ?????? ?? 
??????????? ??????? ?? ???? ??????? ??? ???????????? ??? ?????? ????? ??? ????????? 
???????????? ??? ?????, ????????? ??? ? ???????? ??? ??????? ??? ???????? ???????? 
???? ??????? ??????????? ?? ?????????? ????????? ??? ???, ????? ?? ?? ??????? ????? 
?? ???????? ?????? ???????? ???? ??????? ??? ?????? ????? ??? ?????? ??? ??? ?????? 
????? ???????????? ?? ????????????. ???????, ?????????? ???, ???? ????? ??? 
?????????? ??? ????????? ?????, ? ???? ??? ???????? ??????????? ??? ??? ????????? 
?????????. ????????????, ? ??????? ????????? ????????? ??? ??????????, ??? ?????? ??? 
????????? ????????? ??? ??????????? ??? ????????????, ??? ?????? ???????? ??? ?? 
???????????? ???? ?????????????? ?? ?? ???? ??? ????????, ???????????, ??????, ?? 
???????????? ? ?????????? ???? ??? ????? ????????? ????????? «??? ?? ?????? ??? 
??????? ??? ????????????????? ??? ??? ?????????? ???? ????», ???’ ????????? ??? 
?????? 17, ?????????? 5, ??????? ??????, ??? ????? ??????? ??? ??? ?????? 173, 
?????????? 1, ??????? ??????, ??? ??????? 2006/112 ???, ????????, ?? ?????????? ? 
???????? ??? ??????????? ??? ?????????? ????????? ????????? ??? ?????????? ????, ??? 
????????? ??? ?? ????? 53 ??? ????????? ??? 12?? ??????????? 2013, Le Crédit Lyonnais (C-
388/11, EU:C:2013:541). ?????????, ? ???????? ????????? ?? ?????????? ?????????????? 
??? ?????? ???????? ??? ?????????????? ?? ??????? ???????????? ?? ???????, ???? ? ?? 
???? ?????? ???????? ??? ?????????? ?? ??????? ??? ??????? ????????????? ????? ??? 
????????? ???????????? ??? ????????.

95.      ????? ?? ????????? ?? ??? ??????? ??? ???????? ???????????.

96.      ?????????? ???, ?? ?????? ??? ?????? 17, ?????????? 5, ??????? ??????, ??? ????? 
??????? ??? ??? ?????? 173, ?????????? 1, ??????? ??????, ??? ??????? 2006/112 ??????? 
??? ? ?????????? ???????? ????????? ??????????? «??? ?? ????????? ??????? ??? 
????????????????? ??? ??? ?????????? ???? ????» (48).

97.      ???????, ?? ????????? ????? ??????????????? ??? ?????????? ???????? ??? ??? 
??????? ??? ??? ??? ??? ????? ??? «???????? ?????????» ???, ???????, ????? ????? ?? 
?????????? ?? ???????? ??? ??????????? ???? ??????? ??? ??? ??? ????????? ??? 



???????? ?????? ? ??? ?????? ????????? ?????? ??????? (49), ?????? ??????? ??? 
???????????? ????????? ??? ?? ?????????? ??????? ??? ???????? ???????? ???? ??????? 
??? ??????? ??? ??? ???????? ?????? ????????. ???????, ????????? ??? ????????? ??? 
????????? ??? ????????? ??????? ????????? ??? ??? (50).

98.      ?????????, ? ???????? ??????? ????????? ?????????? ??? ?? ????? ????, ?????? 
???????????, ???’ ??????, ???, ??? ????? ??? ?? ??????? ?????? ??? ????????????????? 
??? ?? ??????? ???????????? ???? ??? ??????? ??? ??? ??????, ?? ?????? ??? ????????? 
?? ??????????? ??? ???????? ??? ?????? ?????, ???????? ?? ???????? ?????? ???????? 
???? ??????? (51), ??? ????????? ???? ????????? ??? ??????? ??? ?????? ??????? ?? 
??????????????? ????????? ??? ??? ??????? ??? ??? ???.

99.      ????????????, ? ???????? ?????????? ?? ??????? ??? ? ?????? ???????? ????????? 
?????? ?? ??????????? ?? ????????? ??? ???? ?? ??? ??????? ?????? ??????? ??? 
??????????????? ???? ??? ?? ????? ??? ??????????? ???? ???? ??? ?????? ????? ??? 
????? ???????? ? ???????. ????, «?? ?????? ??? ??????? ??? ????????????????? ??? ??? 
?????????? ???? ????» ???????????? ???’ ??????? ??? ???? ??? ??????? ??? 
????????????????? ??? ?? ??????? ????????????.

3.      ?? ???? ??? ???????????? ???? «??????????? ???????? ?????????? ????????»

100. ??? ????? ??? ?????? ??? ??????????, ?? ?????? ?????????? ???????? «??[?] 
?????????[? ??????] ?????????? ???????? ???? ????? ??? ??????? ??? ??????? ???? 
[???]», ??? ?? ???????? ?? ?????? ????? ??? ?? ?????????? ??? ?? ????????? ??? ???????? 
???.

101. ????? ??? ??? ??????? ??? ??? ??????? ??? ?????????? ??? ?????????????????? 
?????????????? ??? ???? ??? –???’ ????????? ??? ?????? 13 ?, ????? ??????, ??? ????? 
??????? ??? ??? ?????? 137, ?????????? 1, ??? ??????? 2006/112, ?? ????? ???????????? 
???? ????????? ?????? ???? ?? ??? CGI– ???? ????? ??? ??? ????????? ??? ??? ?????? 
????? ?????, ???? ??????? ??? ?????? ?????, ?? ??????? ???????????? ??? ?????? ????? 
??? ?????? ??? ??? ?????? ????? ????????????, ?? ?????? ?????????? ??? ??????? ????? 
?????? ????????.

102. ??? ??? ???????? ?????, ?? ?????????? ???? ??????? ??? ?????? ????? ????? ?? 
??????? ???????????? ??? ?????? ????? ??? ?????? ??? ??? ?????? ????? ????????????, ? 
?????, ??????, ???? ??? ????? ???, ?????? ?? ?????? ????? ??????????? ?? ?????????? ? 
?????? ??? ??????????? ???? ??????? ??? ??????????? ???? ???? ??? ?????? ????? ????.

103. ???????, ?????? ???, ??????? ?? ??? ???? ??? ???????????? ????????? ??? ??????? 
????????? ??? ??? ???????????? ?????? ?????, ?? ???????? ???? ??????? ??? ???????? 
??????????????? ??????? ?? ??? ??????? ??? ?????????????? ????????????? ???? ??? 
??????? ??? ????????? ???????????? ??? ???????? ??? ????????????????? ?? ???????, ?? 
?????????, ?? ????? ??????, ??? ?? ?? ?? ???????? ??????? ???????? ???????? ???? 
???????, ????? ? ??????, ??? ??????? ????????.

104. ?? ????? ?? ?????????? ???, ?? ?? ???????? ??????? ??? ???????? ?????? ???????? 
???? ??????? ??? ?????? ????? ????, ? ??? ??? ????????? ??? ??????? ??? ??? ??????? 
??? ?? ?????? ?? ??????? ??? ??????, ???????? ?? ???????????? ????? ????? ??? ?????? 
??? ???????? ?? ???????? ???? ??? ??? ?????????? ??? ?????????????????? ??????? ??? 
????????????? ??? ?????? ????? ????. ????????????, ???? ?????????, ???’ ??????, ??? 
?????? 44 ??? 46 ??? ???????? ?????????, ?? ????? 17 ?????????? 3, ???????? ??, ??? 
????? ??????? ??? ?? ????? 169, ???????? ??, ??? ??????? 2006/112 ??? ??????? ?? 



??????????? ??? ??? ?????? ??? ?????????? ?? ?????????? ???? ???? ?? ?????????? ??? 
??????????? ???? ??????? ??? ????????????? ??? ??? ??? ??????? ??? ????????? ??????? 
?? ?????? ????? ?????? ??? ????? ????? ?? ??????? ?????? ??? ??? ???????? ???????? 
???? ???????, ??????????? ??? ????? ???? ?? ??????? ????? ?????????????????.

105. ? ?????????? ???? ??????? ????????, ???????? ???? ?, ?? ??????????? ? Morgan 
Stanley ?? ??? ???????????? ???, ??? ? ??????? ??? ?????? ?? ???????????? ????? ????? 
??? ??? ?????????? ??? ?????????????????? ??????? ??? ??? ?????? ????????? 
?????????? ????????? ???????????????????. ? ??????? ???? ????? ???????? ????????? 
–??? ??????? ??????????– ??? ?? ????????? ??????? ??? ??? ??? ??? ??????? ??? ?? 
?????????? ??? ??????? ??? ???????? ??????????????? ???? ??? ??????? ??? ??? ??????. 
??????? ?? ?? ????? 17, ?????????? 3, ???????? ??, ??? ????? ??????? ??? ?? ?? ????? 
169, ???????? ??, ??? ??????? 2006/112, ???????? ?????? ??? ???????? 
?????????????????? ??? ??? ??? ????????? ??? ???????? ??? ??????????? ??? 
??????????????? ???? ??????? ??? ??? ??? ??? ??????? ??? ????????? ?????? ??? ????? 
????? ?? ??? ??????? ?????? ??? ????????? ???????????? ??? ???????? ??? ???????? 
???????? ???? ??????? ??? ??????? ????????. ????????, ????? ????? ??? ???????? ?????, 
? ??? ??? ??????????? ?? ???????????? ?????? ??? ??? ??????? ????? ??? ?? ???????? ?? 
??????? ??? ??????, ???’ ????????? ??? ?????? 17, ?????????? 3, ???????? ??, ??? ????? 
??????? ??? ??? ?????? 169, ???????? ??, ??? ??????? 2006/112.

106. ??????? ??? ????????????? ?????, ?? ?? ??????? ?????? ??? ????????????? ?? 
???????? ????????? ??? ???????? ???????? ???????? ???? ??????? ??? ?????? ????? ???? 
???? ?????????, ?? ??????? ??????, ?? ?????? ?? ????????? ??, ???’ ????????? ??? 
???????? ??????????, ?? ????? ????? ??????? ?? ???????? ???????? ???? ???????, 
??????? ?? ??? ??????? ??? ?????? ????? ????? ?? ??????? ???????????? ??? ?????? 
????? ??? ?????? ??? ??? ?????? ????? ????????????, ?? ????? ???????? ??? ?????? 
????? ????, ???’ ????????? ??? ?????? 17, ?????????? 3, ???????? ??, ??? ????? ??????? 
??? ??? ?????? 169, ???????? ??, ??? ??????? 2006/112.

107. ?? ???? ??????????, ??? ???????? ?? ?????? ?????????? ??? ??????? ????? 
??????????? ???????, ???????? ?????? ??? ? ??????? ??? ???????? ???????? ??????? ?? 
??? ???????? ??? ???????? ??????????? ?????, ??????? ?? ??? ????? ?? ???????? ??? ??? 
??????? ??? ?????????? ??? ?????????????????? ??????? ???? ??? ????? ???????? ??? 
???? ?????? ??????????? (52). ????????, ? ???????? ?????????? ??? ????????, ? ?????? 
???????? ??? ??? ???? ?????????? ????????, ??? ?????? ?? ?????????? ??????? ??? ??? 
????? ???????? ??? ??????? ??? ?????? ???, ?? ??????????, ??? ??????????? 
???????????? ??? ??????????? ???? ??????? ??? ?????? ? ???????????? ???????? ??? 
??????. ?? ???? ??????????, ?????????? ???, ??????, ?? ??????? ???????????? ????? 
?????? ?? ????? ??????????? ?? ???????? ???? ??????? ??? ?????? ????? ??? ?????? ??? 
??? ?????? ????? ???????????? ???, ????????, ?? ???????????? ???? ??????? ???? ??? 
????? ?????????? ???? ???? ???? ?? ?? ???????? ????????? ??? ????? ??? ????????? ??? 
???? ?????? ?????.

108. ??? ????? ???? ???????? ??????, ???????? ?? ????? ? ???????? ???????? ??? ????? 
???????????? ???????: ?? ????????? ???? ??? ????? ?? ??????? ???? ?????? ?????????? 
??????????? ?? ??? ?????? ????? ???????????? ???? ??????????? ???? ???? ??????? 
????????????? ??? ?????????????? ??? ??????? ??? ????????? ???????????? ??? ????? 
??? ?? ???? ??????????? ???? ????, ?? ????? ????????? ?? ???? ?????? ?????, ?? 
????????? ??? ?????? 17, ?????????? 2, 3, ??? 5, ??? ??? ?????? 19, ?????????? 1, ??? 
????? ???????, ??? ???????????????? ??? ????? 168, 169 ??? 173 ??? 175 ??? ??????? 
2006/112, ????? ??? ?????? ??? ?? ?????? ????? ??? ?????? ??? ??? ?????? ????? 



???????????? ?? ???????????? ?????? ?? ????????? ???? ??????? ????? ??? ???????? 
????????? ??? ???????????????, ? ????? ??????????? ???????????? ????? ??? ??????? 
?????? ??? ????????????? ?? ???????? ????????? ??? ????? ?? ???????, ?? ????????? ?? 
???? ??????? ??? ????? ??????????? ??? ?? ???? ?????? ????? ??? ??? ?????? ????? ??? 
????? ????????? ?? ???????? ????????? ??? ????? ??? ??????????? ???? ????.

3.      ??? ??? ???????? ??????????

109. ?? ??????? ??????? ??? ??????? ?? ?????? ?????????? ????? ???? ??????? ????????? 
??? ????? ??????????? ???? ????????? ??? ????????? ??????? ??? ???????? 
??????????????? ?????????? ?????????????? ?????????????? ??? ????? ??? ??????? ??? 
?????? ??? ?????? ??? ??? ?????? ????? ???????????? ??? ??????? ??? ????????? 
???????????? ??? ????? «??? ?? ?????? ??? ??????? ??? ??????? ?????? ??? ??? ????????? 
?????????».

110. ???? ?? Morgan Stanley, ? ???????? ??? ??????? ???? ?????? ?? ????? ???????????? 
?? ??? ???????? ??? ??????????? ??? ?? ????? ???????. ???????, ?? ??????? ??? 
??????????????? ??? ?????????? ???? ?????????????? ??? ??????? ??? ??? ?????? ????? 
??? ?????? ??? ??? ?????? ????? ???????????? ??? ??? ??????? ??? ????????? 
???????????? ??? ?????, ????????? ?????? ?????, ???? ??? ?????? ??? ?????????? ??? 
??????????? (53), ??? ????? ?????? ?? ??????????? ????? ? ???????? ????????? ??? 
???????????????, ??? ??????????? ?? ????????? ????? ?? ??? ??????? ??? ?? 
???????????? ????????????? ??? ?????? ????? ??? ?????? ??? ??? ?????? ????? 
????????????. ? ???? ???? ?????? ?? ?????? ??? ?????????? ??? ?? ?????? ??????? ??? 
????? ????? ????? ?? ??? ?????????? ???? ??? ?????????? ??? ?? ?????????? ??? ??????? 
?????? ??? ????????? ???????????? ??? ????????, ???? ??????????? ?? ?? ?????? ??? 
?????????????? ???. ???????, ???? ?? Morgan Stanley, ?? ???????? ???? ??????? ?? 
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