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to educational events — Seminar taking place in a Member State where neither supplier nor
participants are established — Seminar requiring advance registration and payment)

1. By this request for a preliminary ruling the Hogsta férvaltningsdomstolen (Supreme
Administrative Court, Sweden) asks the Court for guidance as to whether a seminar organised by
a taxable person established in Sweden for participants who themselves are taxable persons
established in Sweden, but taking place in another Member State, should be subject to VAT in
Sweden or in that other Member State. Should the place of supply of such a seminar be
determined in accordance with Article 44 of Directive 2006/112/EC (2) or Article 53 of that
directive?

2. The Court is thus called upon for the first time to examine and define the material scope of
Article 53 in relation to services supplied to taxable persons consisting of admission to educational
events within the meaning of that provision. The Court’s answer is likely to have a decisive impact
on determining the place of supply of services (including ancillary services related to admission) in
respect of other categories of events referred to in Article 53 that is to say ‘cultural, artistic,
sporting, scientific, educational, entertainment or similar events’ (ranging from tennis tournaments
to trade fairs, arts exhibitions to music concerts). To take a very specific example, it may thus
provide guidance for determining the place of supply of a major international event such as the
forthcoming EURO 2020 football championships. (3)

EU law



Directive 2006/112

3. Article 44 of Directive 2006/112 provides that ‘the place of supply of services to a taxable
person acting as such shall be the place where that person has established his business’. (4)

4. Article 53 states that in the case of supplies to a taxable person, ‘the place of supply of
services in respect of admission to cultural, artistic, sporting, scientific, educational, entertainment
or similar events, such as fairs and exhibitions, and of ancillary services related to the admission
... shall be the place where those events actually take place’.

5. Article 54(1) provides that in respect of supplies to a non-taxable person ‘the place of
supply of services and ancillary services, relating to cultural, artistic, sporting, scientific,
educational, entertainment or similar activities, such as fairs and exhibitions, including the supply
of services of the organisers of such activities ... shall be the place where those activities actually
take place’.

6. Pursuant to Article 132(1)(i), Member States are to exempt from VAT ‘the provision of ...
vocational training or retraining, including the supply of services and of goods closely related
thereto, by bodies governed by public law having such as their aim or by other organisations
recognised by the Member State concerned as having similar objects’.

Regulation No 282/2011

7. Article 32(1) of Regulation No 282/2011 (5) provides that Article 53 of Directive 2006/112
should apply in particular to ‘the supply of services of which the essential characteristics are the
granting of the right of admission to an event in exchange for a ticket or payment, including
payment in the form of a subscription, a season ticket or a periodic fee’.

8. Article 32(2) states that such services include in particular: ‘(a) the right of admission to
shows, theatrical performances, circus performances, fairs, amusement parks, concerts,
exhibitions, and other similar cultural events; (b) the right of admission to sporting events such as
matches or competitions; and (c) the right of admission to educational and scientific events such
as conferences and seminars’.

9. In accordance with Article 32(3), the use of facilities such as gymnastics halls and suchlike,
in exchange for the payment of a fee, does not fall within Article 32(1).

10.  Article 33 provides that ‘the ancillary services referred to in Article 53 of Directive
2006/112/EC shall include services which are directly related to admission to cultural, artistic,
sporting, scientific, educational, entertainment or similar events and which are supplied separately
for a consideration to a person attending an event'. It further specifies that ‘such ancillary services
shall include in particular the use of cloakrooms or sanitary facilities but shall not include mere
intermediary services relating to the sale of tickets’.

National law

11. Under Chapter 5, Paragraph 5, of the mervéardesskattelagen 1994:200 (Law No 1994:200
on value added tax), (6) a service which is supplied to a taxable person is sold in Sweden if the
taxable person has either established his business in Sweden or has a fixed establishment there
to which the service in question was supplied.

12.  Pursuant to Paragraph 11a in Chapter 5 of the Law on VAT, a service in the form of
admission to cultural, artistic, sporting, scientific, educational, entertainment or similar events, such



as fairs and exhibitions, supplied to a taxable person, is considered to be sold in Sweden if the
event actually takes place in Sweden. The same holds good as regards ancillary services related
to the admission.

Facts, procedure and the question referred

13.  Srf konsulterna AB (‘Srf konsulterna’) is a company established in Sweden, wholly owned
by a professional association for accounting, management and salary consultants. It provides
educational and vocational training to consultants in return for a fee.

14.  The referring court states that amongst other activities, Srf konsulterna provides seminars
lasting for 30 hours spread over five days with one day’s break in the middle. Those seminars are
made available only to professionals established or having a fixed establishment in Sweden,
regardless of whether they are members of Srf konsulterna’s parent professional association. The
syllabus is decided in advance and assumes that participants have prior knowledge and
experience of accountancy issues, although it can be adapted depending on the level of
competence of those who actually attend. Seminars take place in a conference facility.

15.  Participants must register in advance and have been accepted before the start of the
course. Thus, Srf konsulterna has access to information on participants’ identity, such as their
names, addresses, personal identification numbers or registration numbers. (7) Payment is made
in advance.

16. Some of Srf konsulterna’s seminars take place in various locations in Sweden, whilst others
are held in other Member States.

17.  Itis with respect to the latter (‘the seminars at issue’) that Srf konsulterna requested
Skatterattsndmnden (the Revenue Law Commission, Sweden) to rule on whether the place of
supply should be considered to be Sweden or the Member State where the seminar took place.

18.  The Skatterattsnamnden held that such seminars are to be regarded as supplied in Sweden
— even if they physically take place abroad. Accordingly, Article 44 rather than Article 53 applies,
with the result that the VAT is chargeable in Sweden.

19. The Skatteverket (Swedish local tax administration) did not agree with the grounds given in
that decision and lodged an appeal against that ruling before the Hogsta forvaltningsdomstolen
(Supreme Administrative Court).

20.  Taking the view that the meaning of Article 53 of Directive 2006/112 and its relationship to
Article 44 of that directive were not entirely clear, the referring court stayed the proceedings and
referred the following question to this Court:

‘Must the expression “admission to events” in Article 53 of [Directive 2006/112] be interpreted as
meaning that it covers a service in the form of a five-day course on accountancy which is supplied
solely totaxable persons and requires advance registration and payment?’

21. The Skatteverket, France, the United Kingdom and the Commission submitted written
observations. At the hearing on 18 October 2018, Sweden and the Commission made oral
submissions.

Assessment

Preliminary remarks



22.  The referring court seeks to ascertain whether the supply of services, such as those at
issue in the main proceedings, falls within the scope of Article 53 of Directive 2006/112. The
answer to the question referred thus turns on whether the seminars organised by Srf konsulterna
in Member States other than Sweden can be classified as the supply of services ‘in respect of
admission to ... educational ... events’ within the meaning of Article 53 of Directive 2006/112.

23.  As a preliminary point, | note that it is common ground that the supplies at issue in the main
proceedings constitute services rather than goods. It is also common ground that those services
are made exclusively to taxable persons. Equally clearly, the order for reference reveals that the
services supplied by Srf konsulterna are educational in nature. Thus, Articles 44 and 53 are indeed
the provisions that are potentially relevant for determining the place of supply.

24.  If the answer to the question referred is that what is provided is ‘admission to events’ within
the meaning of Article 53 of Directive 2006/112, since the seminars at issue take place in a
Member State other than Sweden, the place of supply would be considered to be that other
Member State. (8) If the provision of those services is not covered by Article 53, then since the
participants in the seminars at issue are all established in Sweden, the place of supply would be
Sweden, in accordance with Article 44 thereof. (9)

25.  The Court has consistently held that the purpose of the provisions determining the place
where supplies of services are taxed is to avoid, first, conflicts of jurisdiction which may result in
double taxation, and, secondly, non-taxation of the service in question. (10) The Court’'s answer
will thus determine which of the Member States concerned is competent to require the taxable
persons concerned to account for VAT in respect of the seminars at issue in accordance with the
rates and procedures applicable in that Member State.

26.  Since it seems that the purpose of the seminars at issue is to help consultants to keep their
accountancy knowledge up to date, (11) they are likely to constitute ‘vocational training or
retraining’ within the meaning of Article 132(1)(i) of Directive 2006/112. Potentially therefore, they
might be subject to the mandatory exemption from VAT provided for in that provision. The
Commission suggested at the hearing that that provision was not relevant. That may be because
Srf konsulterna did not appear to be a body governed by public law whose aim is to provide
vocational training within the meaning of Article 132(1). However, that provision would only not be
relevant if Srf konsulterna — apart from not being such a public law body — is also not an
organisation ‘... recognised by the Member State concerned as having similar objects’ within the
meaning of that provision in any of the Member States in which it provides the seminars at issue.
(12) As there is no material before the Court to assist on this point, | shall not discuss it further.

The substance

27.  Whilst Article 44 of Directive 2006/112 contains a general rule for determining the place
where services to taxable persons are supplied for tax purposes, Article 53 makes specific,
different provision in the case of, inter alia, educational services.

28. It follows from settled case-law that the general rule for determining the place of supply
does not take precedence over specific rules. In each case, it must be determined whether that
situation corresponds to one of the specific cases listed in Directive 2006/112 (such as Article 53).
If not, it will fall within the scope of Article 44. Those specific rules are not to be regarded as
exceptions to a general rule, which would therefore have to be narrowly construed. (13) Rather,
Article 44 should be regarded as a fall-back or catch-all clause, applicable where no specific rule
applies.



29.  The Court has previously held that the underlying logic of the provisions concerning the
place where a service is supplied for VAT purposes requires that goods and services are taxed as
far as possible at the place of consumption. (14)

30. That ruling confirms the approach taken in the Commission’s proposal concerning the place
of supply of services, which led to the adoption of the rules in their current form. The Commission
there stated that any modification of the rules governing the place of taxation of services should
result, to the greatest extent possible, in taxation at the place where the actual consumption takes
place. (15) To that end, the Commission proposed amending the rules governing the place of
supply of services to taxable persons, by generally making such services taxable in the Member
State where the customer is established, (16) rather than in the Member State where the supplier
is established. (17)

31. Educational services are by definition essentially intellectual and thus intangible in nature. It
might therefore perhaps be possible to regard such services as being economically ‘consumed’ by
taxable persons when they provide (output) supplies to their customers and thus in the Member
State where those taxable persons are established. Such an interpretation would favour applying
Article 44.

32. However, a service in respect of educational events constitutes a single, albeit composite,
supply whose essential elements — such as the contribution of a teacher or lecturer, the venue
and all the facilities and ancillary services ‘consumed’ on the spot — present a close physical link
with the place where the event actually happens. (18) That appears to favour taxation of those
supplies, taken as a whole, in the place of consumption in the physical meaning of that term; and
as a result speaks for applying Article 53.

33. It follows in my view that no obvious ‘rule of thumb’ as to the respective positions of Articles
44 and 53 can be inferred from the general objective that services supplied to taxable persons
should be taxed in the place of their consumption. In particular, that objective as reflected in recital
6 of Directive 2008/8 (19) does not point clearly towards a particularly broad or strict interpretation
of either article.

34. | shall therefore now first examine the scope of application of the specific rule set out in
Article 53 of Directive 2006/112 and then try to provide the referring court with guidance as to
whether the services at issue fall within that provision. If they do not, they should be subject to the
general rule set out in Article 44 of that directive.

Article 53 of Directive 2006/112

35.  Atthe crux of this case is the notion of the supply of services ‘in respect of admission to ...
educational ... events’ within the meaning of Article 53 of Directive 2006/112. Since it is not
contested that the seminars at issue are ‘educational’ in nature, | shall analyse the remaining key
concepts of ‘event’ and ‘admission’.

36. What is an educational ‘event’ for the purposes of that provision?

37. That concept is not defined in the directive. However, Article 32(2)(c) of Regulation No
282/2011 (20) refers in general terms to ‘educational and scientific conferences and seminars’ as
such as examples of events falling within the scope of Article 53 of Directive 2006/112, which
suggests that the legislature intended the scope of that concept to be relatively broad.

38.  The Oxford Dictionary (21) defines ‘event’ as ‘a thing that happens or takes place,



especially one of importance’ and more specifically as ‘a planned public or social occasion’. The
language versions of Directive 2006/112 which | have been able to verify use equivalent words
that have a very similar, broad, functional meaning. (22)

39.  An event for the purpose of Article 53 must therefore be planned in advance. Conceptually,
| see it as an indivisible whole in terms of content, place and time. Naturally, an activity having a
predefined agenda and specific subject matter is more likely to qualify as an event than an open-
ended activity providing only a general framework for an educational service.

40.  Furthermore, an event should be construed as a gathering of persons to observe or
participate in an activity over a period of time. | tend to agree with the United Kingdom that Article
53 therefore only covers activities which involve the physical presence of the customer. That
conclusion is confirmed by Article 33 of Regulation No 282/2011, which refers to ‘a person
attending an event’ (emphasis added).

41. Time is also a significant factor. The duration of a service should normally enable one to
distinguish between educational events and other educational activities. A conference or seminar
typically lasts from several hours to several days; whereas a university course is likely to run for a
significantly longer period (for example three weeks, a month, a semester, an academic year). It
seems to me that the former will be likely to fall within Article 53 whereas the latter will not. The
reference to ‘payment in the form of a subscription, a season ticket or a periodic fee’ in Article
32(1) of Regulation No 282/2011 suggests that a series of autonomous events may also constitute
an event for the purpose of Article 53 of Directive 2006/112. In contrast, a series of training
sessions forming a whole and spread over several weeks or a language course that runs for a
trimester do not seem readily to fit the natural meaning of the term ‘event’. Rather, they should be
classified as continuing education — that is a type of educational activity falling within the scope of
Article 44.

42.  Whether an activity is continuous or is divided into several parts or sessions may also
provide an indication as to its classification for tax purposes. To me an event is, as a matter of
principle, an uninterrupted activity. Where a course or training period exceeds the duration of one
day, it is more likely to fall within Article 53 if it takes place over several consecutive days.
However, a day’s break in the middle does not to my mind automatically disqualify such an activity
as an event. In contrast, a course lasting several weeks or more, divided into a number of parts
including several breaks, is less likely to qualify as an event. If, additionally, such a course requires
significant preparation from participants before or between each individual session — in particular
where there is a test or another form of performance appraisal at the end of each such session —
this would appear to fall readily within the notion of an extensive or continuing training activity and
thus is even less likely to qualify as an event.

43. It follows logically that it is not possible to specify a single criterion fixing an exact maximum
duration for an event within the meaning of Article 53. Rather, a number of features need to be
assessed together on a case-by-case basis.

44. |therefore consider that Article 53 of Directive 2006/112 covers indivisible educational
activities planned in advance that take place at a specific place and over a short period of time and
that concern a predefined subject matter. Conversely, educational activities lacking one or more of
those characteristics, such as a series of separate meetings or workshops taking place at different
dates or locations, courses scheduled over a prolonged period of time or open-ended cycles of
meetings, especially if their programme or agenda are not defined in advance, fall outwith that
notion.

45.  In construing Article 53 it is also necessary to determine the meaning of the term ‘admission



". Article 32(1) of Regulation No 282/2011 explains that only the services ‘of which the essential
characteristics are the granting of the right of admission to an event’ fall within the scope of Article
53 of Directive 2006/112.

46. A linguistic analysis of the term ‘admission’ does not provide conclusive indications as to its
interpretation. The Oxford Dictionary (23) defines the notion of ‘admission’ as ‘the process or fact
of entering or being allowed to enter a place or organisation’. The language versions of the
directive which | have been able to verify use terms that have a very similar broad meaning. (24)

47.  The legislative history shows that the intention of the EU legislature was gradually to shift,
with effect from 1 January 2010, the general rule defining the place of supply of services to taxable
persons away from the Member State where the supplier is established (25) to the Member State
where the customer is established. (26) In parallel, the scope of the specific rule — providing for
taxation of educational services supplied to taxable persons in the Member State where the
services are physically carried out — was also restricted, as from 1 January 2011, in favour of that
newly introduced general rule. (27)

48. The preparatory legislative material leading to the adoption of Directive 2008/8 suggest that
the use of the terms ‘admission’ and ‘event’ was anything but accidental or random. On the
contrary: the introduction of those concepts was subject to protracted discussions and was
intentional. (28)

49.  Since the EU legislature deliberately chose to maintain, albeit in a limited form, the specific
rule in relation to certain educational services, that provision cannot be interpreted in a way that
erodes its scope without compromising that objective.

50.  Further indications as to how ‘admission’ should be construed may be drawn from the
context. Articles 44 and 53 of Directive 2006/112 together provide for a general and a specific rule
for educational services supplied to taxable persons, whilst Articles 45 and 54 play a similar role in
the context of educational services supplied to final consumers. The similarities stop there. Whilst
Article 53 refers to services in respect of admission to educational events, Article 54 applies to
‘services ... relating to ... educational ... activities’ (emphasis added). The scope of the latter
provision is therefore broader in two respects. First, it is not limited to ‘educational events’, but
encompasses various kinds of ‘educational activities’. Secondly and more importantly, it is not
limited to services in respect of ‘admission’.

51. The fact that the EU legislature uses different terms in those neighbouring provisions
suggests that its intention was to distinguish between three different categories of educational
services concerned. Only some educational activities (the first and the broadest category of
services) constitute educational events (the second intermediate category) and only some services
in relation to such events can be classified as being essentially ‘in respect of admission’ (the third
and the narrowest category; emphasis added). (29)

52.  The context in which Article 53 is situated therefore militates against the restrictive
interpretation of ‘admission’ put forward by Skatteverket and the Commission. On the one hand,
that interpretation would deprive the notion of ‘admission to an event’, and thus Article 53, of most
of its substance. On the other hand, services in respect of ‘admission to an educational event’
cannot be assimilated with the provision of an ‘educational event’. Rather, those two categories of
services should be distinguished on the basis of an objective, clear and workable criterion.

53. As |l see it, the key to interpreting Article 53 lays in the emphasis that that provision places
on individual attendees. That position is confirmed indirectly by Article 33 of Regulation No
282/2011, which refers to supplies to ‘a person attending an event’ (emphasis added). Thus, the



essential feature of the services falling within the scope of Article 53 lies in granting an individual
or a number of individuals the right of access to the premises where an educational event is held.
The price can be said to have been charged in return for granting a given number of individuals
rights to access to a given event. In practical terms therefore, as soon as the supplier of an event
controls the number of individuals able to gain access and charges a taxable person a fee in
respect of their admission, such an event is likely to fall within Article 53 of Directive 2006/112.

54. In contrast, the provision of an event as such, that is to say a service that consists of
organising or hosting an educational event and marketing it as a whole falls outwith Article 53. This
might be, for example, when a service consists of selling a ready-made training course or seminar
to a taxable person with a view to its further resale to other taxable persons or with a view to
offering it collectively to a more or less precisely defined group (for example, to the members of
staff and accompanying family members) (30) even if the overall capacity is set out.

55. It seems to me to be irrelevant whether the individual's participation in the event is active or
passive. That will depend on the nature of the event in question: attending a lecture will normally
not involve any active form of participation. Participation in a seminar will most often require those
attending to behave somewhat more actively. The right to participate is secondary to and
inseparable from the primary right to be admitted and naturally is also subject to Article 53.

56. Where ‘admission’ to an event constitutes one of many components of a composite service
(and thus cannot be regarded as its essential element), that service taken as a whole should be
subject to the general rule in Article 44. That would be the case, for example, when a service
consists of organising a business trip for the chief accountant of a company, including not only
participation in an educational conference, but also catering, accommodation and visits to a
number of tourist attractions.

57.  The fact that Article 33 of Regulation No 282/2011 identifies the use of cloakrooms or
sanitary facilities by those attending educational events as ‘ancillary services’ does not call those
conclusions into question or speak in favour of a stricter interpretation of ‘admission’. Those
ancillary services are directly related to admission in the same way that they are related to
attendance or participation. They do not constitute for customers a desired benefit in themselves.
They merely contribute to the fuller enjoyment of the principal service supplied. Naturally therefore,
they should share the tax treatment of the principal service, that is to say the admission to the
event. (31) | do not regard the fact that Article 33 excludes intermediary services relating to the
sale of admission tickets from the scope of ‘ancillary services’ as indicating that there is a
compelling argument in favour of a particularly narrow interpretation of the term ‘admission’.

58.  Furthermore, unlike Article 54 (supplies to non-taxable persons), Article 53 does not cover
other accompanying services not related to admission or the ‘supply of services of the organisers
of [educational] activities’. Where such other services are provided to taxable persons, the place of
supply is identified in accordance with the general rule set out in Article 44. This further
strengthens the argument that Article 53 is meant to apply specifically to the service of providing
the right of admission for participants in exchange for payment, whereas services of a different
nature fall outwith the scope of that provision.



59.  Finally, each of the services related to the various steps required to organise, host and
make an event available to individual participants should be considered on its own merits. In
practical terms, the interpretation | have suggested above means that the supply of an educational
event for consideration, regardless of the number of persons attending, and where the price
depends in essence on the duration (number of hours) of such an event, its components or other
technical parameters, rather than on the number of individuals attending that event, will fall outwith
Article 53 of Directive 2006/112.

60. It follows that where the organiser of an educational event sells the service of providing
such an event as a whole to a third-party, (32) to an employer that intends to offer its employees in-
house training or to the owner of a conference centre who intends to market that event himself,
that transaction is outwith Article 53 and is to be taxed in accordance with Article 44. By contrast,
where the taxable person who acquired such a turnkey event (re)sells the available places to
another taxable person for a price that essentially depends on the number of persons to be
admitted, the ‘admission’ to that event is the essence of such a service and, accordingly, Article 53
applies. Similarly, where an employer who has bought the supply of services in respect of an event
realises that the conference room in which that event is to take place can host more persons than
it has employees, decides to sell the remaining places to one or more taxable persons and
(naturally) charges a price per person admitted, that or those transactions will also be subject to
Article 53.

Additional criteria

61. Skatteverket, Sweden and the Commission variously argue that the Court should consider
additional criteria in relation to the application of Article 53 of Directive 2006/112. | disagree with
that approach. For the sake of good order | shall examine their principal suggestions below.

62.  First, various technical or practical aspects in relation to registration and payment, in
particular whether these elements are dealt with in advance, are immaterial inasmuch as they are
not capable of altering the nature of the service in question. Article 32(1) of Regulation No
282/2011 provides in broad terms that those rights should be granted ‘in exchange for a ticket or
payment, including payment in the form of a subscription, a season ticket or a periodic fee’. The
same must be true as regards the form in which the rights of admission are transferred to their
beneficiary.

63.  Second, | cannot accept the Commission’s suggestion that Article 53 applies solely to
events where the supplier does not know at least some of the participants in advance. The
Commission argues that events for which prior registration is required, thereby enabling the
supplier to know in advance the fiscal status of all the participants together with the fiscal
identification data, fall under Article 44.

64. | see nothing in the relevant provisions stipulating that ‘admission’ requires that the events
be open at least partially to the general public or to a group of unidentified, anonymous customers.
Nor can | see on what basis making participation in a seminar available to an unknown client
transforms the nature of the service into the provision of an ‘admission’, whilst selling that same
service to a client known in advance should be regarded as falling outwith that concept.

65.  Such a criterion appears to me both arbitrary and prone to manipulation. It would enable the
organiser of a cross-border event to choose the Member State where it will be taxed, merely by
changing an utterly insignificant element of the service offered — for example, by deliberately
omitting to request some of the participants at the event to submit their VAT identification numbers
in advance or by admitting several taxable customers at the last minute by offering them tickets at



the door.

66. The fact that, at the hearing, the Commission claimed that the admission to an event on the
basis of a nominative seasonal ticket falls within the scope of Article 53 only adds to the confusion
and shows that that institution has difficulty in delineating precisely the boundaries of the criterion
that it itself put forward.

67. For the same reasons, | cannot accept that the application of Article 53 should turn on
whether obtaining fiscal identification data in advance of an event is (subjectively) ‘impossible’ for
the supplier. | find it implausible to conceive that it will in practice be impossible or excessively
difficult to collect a minimum set of necessary data from taxable persons participating in an event
prior to handing them their invoice (which they will assuredly want for tax purposes), even if the
tickets themselves are issued on the premises, directly prior to the event. (33)

68. I likewise have difficulty with the proposition put forward by Skatteverket to the effect that
where admission to an event is offered to the general public — rather than to one, several or a
specific predefined group of taxable persons — Article 53 does not apply. To my mind, such a
circumstance is not such as to undermine the essential nature of that admission for the supply in
guestion.

69.  That criterion appears to me as arbitrary and prone to manipulation as the one advanced by
the Commission. The supplier would easily be able to influence the place of supply of cross-border
educational events, either by restricting the circle of potential customers to whom it addresses its
offer or by broadening it for example, by advertising the event on a publically accessible website or
selling the remaining places at the door to chance customers. | add that since the seminars
provided by Srf konsulterna are available to both members and non-members of the Swedish
professional association of accountants, that criterion would not appear either to help to determine
the place of supply of the services at issue.

70.  Third, Sweden and the Commission argue that Article 53 should be applied only if taxation
at the place of supply of service does not involve what they term a ‘disproportionate administrative
burden’ on the taxable persons concerned. To that end they rely on the wording of recital 6 of
Directive 2008/8 (34) and argue — together with Skatteverket — that in the particular case of the
seminars at issue, the administrative burden that would result from applying Article 53 would be
disproportionate. (35)

71. ltis perfectly true that avoiding imposing an additional administrative burden was amongst
the objectives sought by the Commission in its proposal for amending Directive 2006/112. (36)
Recital 6 of Directive 2008/8 duly reflects that objective. | am however clear that a taxable person
cannot rely upon an administrative burden potentially generated by the fact that a service is taxed
in one Member State rather than in another in order to neutralise the effect of an otherwise
applicable provision of EU law. Even if, quod non, recital 6 were to be regarded as a principle of
interpretation, the clear wording of Article 53 could not be overridden, since a recital cannot take
precedence over the legislative text. (37)



72.  To accept such a criterion would make the application of Article 53 dependant on the
particular constellation of specific circumstances of the case. It is inconceivable that an EU-wide
taxation system could be run on the basis of such volatile and random considerations. Moreover, it
is entirely unclear to me how one would identify the situations in which the administrative burden
reaches the threshold of being disproportionate. What is evident is that such a criterion is
unworkable. It would require the interested taxable persons to verify in each individual case
whether that undefined threshold was reached. That would frequently put them on a collision
course with the competent authorities.

73.  More generally, it seems to me that the administrative burden that in some cases may
result from generally applicable provisions of national laws intended to transpose EU directives
can never be regarded as disproportionate unless and until those latter provisions are struck down
by this Court on the grounds that they are not proportionate. However, that issue is not part of this
preliminary reference and | shall not discuss it further. | merely add that, since Directives 2008/8
and 2008/9/EC (38) lay down a number of rules and procedures specifically intended to reduce
any potential administrative burden on taxable persons in relation to supplies in the Member State
other than that in which they are established, (39) it is difficult to see how Article 53 of Directive
2006/112 can be regarded as resulting in a disproportionate burden for the taxable persons
concerned.

74. | addthatitis clear from the case-law that the preamble to an EU act has no binding legal
force and cannot be relied on as a ground for derogating from the actual provisions of the act in
guestion or for interpreting them in a manner clearly contrary to their wording. (40)

75.  To sum up, to apply any of the additional criteria that were canvassed would result in a
particularly narrow interpretation of Article 53 of Directive 2006/112. | am of the view that there is
nothing in the wording or purpose of that provision to support such a restrictive interpretation.
Furthermore, under those criteria the interested taxable persons would be required to
demonstrate, on each occasion, that their supplies meet those volatile criteria and the competent
authorities would then have to verify it. That presents a great potential for litigation and is likely to
lead to an increase in the overall administrative burden, quite the contrary to the objective set out
in recital 6.

76.  Those criteria may also lead to a paradoxical situation, where similar educational events
taking place in parallel in the same place will be taxed in different Member States, depending on
the place where the customers are established. Seen from the angle of the functioning of the
internal market and of the rules of competition, that does not strike me as a particularly desirable
situation. (41)

77.  Finally, making the application of Article 53 subject to any of the criteria discussed above
would make the determination of the place of supply dependent on an uncertain and, to some
extent, subjective analysis. (42) That would run counter to the principle of legal certainty which
requires, particularly in matters which, like VAT, have financial repercussions, that EU law
provisions should be clear, precise and foreseeable so as to enable interested parties to assess
their effects in good time and to take steps accordingly. (43) Since therefore those criteria are
liable to undermine the uniformity of the application of Article 53 and thus the effectiveness of
Directive 2006/112, none of them can be retained. (44)

78.  Applying Article 53 to the services at issue does not appear to raise any practical difficulty:
the place where the activities in question are carried out can be readily identified. (45) Since the
services concerned are subject to VAT in the Member State where they actually take place, the
result is not an irrational solution from the point of view of taxation. (46) Likewise, applying Article



53 does not appear to be excessively complex or to jeopardise the reliable and correct collecting
of VAT. (47)

Whether the seminars at issue fall within Article 53 of Directive 2006/112

79. The Court’s role in preliminary reference proceedings is to provide the referring court with
all the guidance as to the interpretation of EU law which may be of assistance. (48) | shall
therefore conclude by outlining certain elements that the referring court may need to consider
when determining whether Article 53 of Directive 2006/112 applies to the facts in the main
proceedings.

80. As | have already noted, (49) it is common ground that the seminars at issue constitute
educational services supplied to taxable persons.

81.  There is nothing in the file before the Court to suggest that those seminars do not fall within
the concept of ‘event’ construed in the light of my conclusion set out in point 44 above. Those
services are five-day seminars on accountancy with a day’s break in the middle; they take place in
a specified location and their programme is defined in advance. In principle, such services appear
to fit naturally within the concept of ‘educational events’ within the meaning of Article 53. At the
hearing, Sweden and the Commission argued that that was indeed the case. | see no reason to
disagree.

82. A point that still needs to be examined is whether the service Srf konsulterna provides in
exchange for payment is the right to be admitted, rather than other types of services in relation to
the seminars at issue in the main proceedings. In short, that turns on whether the essential
element is that Srf konsulterna sells to its customers individual rights to be admitted to the
seminars it organises and charges them a price ‘per person’.

83.  Conversely, it is immaterial whether Srf konsulterna targets particular customers or the
general public with its services, including through making information about its seminars available
to the general public via the internet. It is also immaterial whether at the time of the event, Srf
konsulterna has at its disposal the fiscal identification data of each and every customer who has
bought the right to be admitted. Finally, it is immaterial whether — as a result of applying Article
53, rather than Article 44 — Srf konsulterna or its customers would be required to register for VAT
purposes in another Member State in relation to those seminars and whether they would have to
pay VAT and subsequently make a request for reimbursement of the input VAT incurred in that
other Member State.

84.  On the basis of the elements available to this Court, it appears that the very nature of Srf
konsulterna’s services is to supply to its taxable customers the right for individuals to be admitted
to the premises where a specific seminar actually takes place thereby enabling them to take part in
those seminars. Ultimately, however, whether the supply of seminars at issue falls within the
concept of ‘admission’ within the meaning of Article 53 of Directive 2006/112 is for the referring
court alone to establish, having regard, in its overall assessment, to all the relevant circumstances.

Conclusion

85. Inlight of the foregoing, | suggest that the Court give the following answer to the question
referred by the Hogsta férvaltningsdomstolen (Supreme Administrative Court, Sweden):

The expression ‘supplies in respect of admission to ... educational ... events’ in Article 53 of
Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax
should be interpreted as meaning that it covers a service supplied solely totaxable persons whose



essential element consists of selling rights for individuals to be admitted to a professional
educational seminar extending over one or several days, where that seminar takes place in a
specified location and its subject matter is defined in advance, which it is for the national court to
determine. It is immaterial whether: (i) all customers make information, such as their fiscal
identification data, available to the supplier; (ii) the service in question requires advance
registration or payment; (iii) that service is offered only to a specific group or to the general public;
and (iv) the fact that the service is taxed in the Member State where the event in question takes
place leads to an additional administrative burden for the supplier or its customers.
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