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l. Introduction

1. In this case, two persons planned and implemented a construction project for several
buildings; however, only one of them (the applicant in the main proceedings) actively conducted
himself outwardly, whereas his business partner, who only funded 70% of the acquisition costs,
was involved in project decisions and received a corresponding share from the applicant on
completion of the joint project and the sale of the new buildings.

2. Where two persons work together, but only one person conducts himself outwardly in his
own name, which of them is the taxable person (supplier) liable for payment of the VAT charged?
The answer is important not only in terms of the supplier’s tax liability, but also in terms of the
customer’s right of deduction. After all, the customer needs an invoice on which the name and
address of the taxable person who sold the supply must be stated.

3. Judgments of the Court to date have not concerned cases in which a person was involved
in the background (i.e. silently) in an activity which another person performed in his own name
alone. The Court has so far only addressed the question of the (pro rata) right of deduction of one



co-owner in fact in respect of an invoice addressed to both co-owners. (2) Therefore, this case
affords an opportunity to explore the very fundamental issue of how to determine the taxable
person where third parties are involved in his activities.

II. Legal context
A. EUlaw

4. The legal context under EU law is determined by Article 9(1), Article 193 and Article 287 of
Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax
(3) (‘the VAT Directive’).

5. The first sentence of Article 9(1) of the VAT Directive provides:

‘(1) “Taxable person” shall mean any person who, independently, carries out in any place any
economic activity, whatever the purpose or results of that activity. ...’

6. Article 193 of the VAT Directive concerns the person liable for payment of VAT and
provided as follows in the version applicable in the contested years:

‘VAT shall be payable by any taxable person carrying out a taxable supply of goods or services ...’

7. Article 287 point 11 of the VAT Directive contains an exemption for small enterprises. It
provides:

‘Member States which acceded after 1 January 1978 may exempt taxable persons whose annual
turnover is no higher than the equivalent in national currency of the following amounts at the
conversion rate on the day of their accession: ...

11. Lithuania: EUR 29 000; ...
B. Lithuanian law

8. Article 2(15) of the Lietuvos Respublikos prid?tin?s vert?s mokes?io ?statymas (Law of the
Republic of Lithuania on value added tax, ‘the Law on VAT’) states:

“Taxable person of the Republic of Lithuania” means a legal or natural person of the Republic of
Lithuania carrying out economic activities of any type, as well as a collective investment
undertaking established in the Republic of Lithuania which does not have the status of legal
person and acts as an investment fund’.

9. Article 71(1) of the Law on VAT provides:

‘Taxable persons who supply goods or services in the territory of the country are required to
register for VAT, calculate VAT and pay it to the State ... A person required to register for VAT
must submit an application for registration for VAT’

10.  However, Article 71(2) of the Law on VAT provides:

‘Notwithstanding paragraph 1 [of Article 71 of the Law on VAT], a taxable person of the Republic of
Lithuania shall not be required to submit an application for registration for VAT, calculate VAT or
pay it to the State, in the manner laid down ..., where the total annual consideration within the last
12 months for goods and/or services supplied in the territory of the country from carrying out
economic activities did not exceed 155 000 [Litai (LTL)]. VAT shall be calculated from the month in
which that limit is exceeded. No VAT shall be calculated for the goods and services supplied for



which the consideration does not exceed the sum of LTL 155 000. ...’
[ll. Main proceedings

11. On 19 February 2010, the applicant in the main proceedings (‘the applicant’) and another
natural person (‘the business partner’) concluded a joint activity agreement for the purpose of
cooperation in constructing a residential property in or around Vilnius (Lithuania).

12. On 25 April 2010, the applicant together with his business partner decided to purchase a
parcel of agricultural land of 0.5 ha in the District of Vilnius. On 27 April 2010, the applicant and the
owners of that parcel of land signed a sale contract for the parcel of land. The business partner
contributed 70% and the applicant contributed 30% of the transaction amount. They made a
decision to register ownership of the parcel of land in the applicant’'s name.

13.  On 5 May 2010, the applicant and his business partner decided to build a complex of five
buildings, to oblige the applicant to deal with all documents required for the construction and to
appoint the private limited company Konsela (‘Konsela UAB’), the director of which was the
applicant, to manage the construction.

14.  On 2 November 2010, the applicant received a construction permit issued in his name from
the Vilnius District Municipal Authority giving permission to construct five buildings on the parcel of
land. On 22 April 2010, the construction works contract was concluded, signed by the applicant, as
the client, and the representative of Konsela UAB. The contractor issued a VAT invoice for the
construction of Buildings Nos 1 to 4 on 15 February 2011 and for the construction of Building No 5
on 11 February 2013.

15. On 2 December 2010, the applicant and his business partner decided to sell Building No 1
with a part of the parcel of land and to use the amount received for construction. That immovable
property was sold under a sale contract of 14 December 2010 between the applicant and the
purchasers (natural persons).

16. On 10 January 2011, the applicant and the business partner concluded an agreement
concerning termination of the joint activity agreement of 19 February 2010 and the division of
property and liabilities. Under that agreement, it was decided to terminate the joint activity
agreement and to grant the right to produced assets (Buildings Nos 4 and 5) to the business
partner, while the applicant undertook to reimburse to the business partner by 2017 the difference
between his contributions and the share of the joint assets received in the amount of LTL 300 000
(EUR 86 886).

17.  Buildings Nos 2 and 3 fell to the applicant under that agreement and were sold together
with the parts of the parcel of land allocated to them on 30 May 2011 and 13 November 2012.

18. On 1 February 2013, the applicant and his business partner drew up a property transfer
(alienation) deed stipulating that, having regard to the agreement of 10 January 2011, the
applicant transferred to his business partner Buildings Nos 4 and 5 together with the parts of the
parcel of land allocated thereto.

19. By decision of 6 February 2013, under the joint activity agreement of 19 February 2010, the
applicant and his business partner resolved that the applicant would sell Building No 5 and the part
of the parcel of land allocated thereto, registered in his name, and immediately transfer the amount
received to the business partner. By sale contract of 13 February 2013, that immovable property
was sold to a legal person established in Lithuania.



20.  The applicant and his business partner did not regard those sales of immovable property
carried out on 14 December 2010, 30 May 2011, 13 November 2012 and 13 February 2013 as
(economic) activity subject to VAT, which was why they did not calculate and identify the VAT to
be paid by the purchasers, did not declare and pay the VAT and did not use a VAT deduction.

21.  After carrying out a tax inspection in respect of the applicant regarding personal income tax
and VAT for 2010 to 2013, the local tax authority classified the contested supplies as a single
activity subject to VAT and held the applicant to be a taxable person liable for the VAT relating to
all those supplies.

22.  When calculating the VAT due, the local tax authority acknowledged on its own initiative the
applicant’s right of deduction of VAT under the aforementioned VAT invoices issued by Konsela
UAB and calculated the contested VAT amounts payable after deducting the VAT for the
acquisition (construction) of the buildings.

23.  The applicant was asked to pay the calculated VAT of EUR 39 586.71, plus late payment
interest of EUR 11 695. By decision of 3 November 2015, the Vilniaus apskrities valstybin?
mokes?i? inspekcija (Vilnius County State Tax Inspectorate) confirmed the tax notice. The
complaint concerning that decision was dismissed by the Valstybin? mokes?i? inspekcija prie
Lietuvos Respublikos finans? ministerijos (State Tax Inspectorate under the Ministry of Finance of
the Republic of Lithuania) by decision of 3 March 2016.

24.  The applicant’s further appeals were dismissed by decision of the Mokestini? gin?? komisija
(Commission on Tax Disputes) of 18 July 2016 and by judgment of the Vilniaus apygardos
administracinis teismas (Regional Administrative Court, Vilnius, Lithuania). The applicant lodged
an appeal against that judgment before the Lietuvos vyriausiasis administracinis teismas
(Supreme Administrative Court of Lithuania).

IV. Request for a preliminary ruling and proceedings before the Court

25. By order of 10 April 2019, the Supreme Administrative Court of Lithuania referred the
following questions to the Court for a preliminary ruling pursuant to Article 267 TFEU:

‘(1)  Are Article 9(1) and Article 193 of Council Directive 2006/112/EC of 28 November 2006 on
the common system of value added tax to be interpreted as meaning that, in circumstances such
as those in the case under consideration, a natural person such as the applicant cannot be
regarded as having “independently” carried out the (economic) activity in question and as having
to pay by himself the value added tax on the contested supplies, that is to say, for the purposes of
Article 9(1) and Article 193 of Directive 2006/112, is the taxable person liable for the obligations at
issue to be taken to be the joint activity/partnership (the participants in the joint activity collectively;
in the instance under consideration, the applicant and his business partner collectively) — which
under national law is not regarded as a taxable person and does not enjoy legal personality — and
not solely a natural person such as the applicant?

(2) If the first question is answered in the affirmative: Is Article 193 of Directive 2006/112 to be
interpreted as meaning that, in circumstances such as those in the case under consideration, VAT
is paid individually by each of the participants (in the instance under consideration, the applicant
and his business partner) in the joint activity/partnership — which joint activity/partnership is, under
national law, not regarded as constituting a taxable person and does not enjoy legal personality —
on the part of each payment by way of consideration that is received by them (or is receivable by
or owed to them) for the taxable supplies of immovable property? Is Article 287 of Directive
2006/112 to be interpreted as meaning that, in circumstances such as those in this case, the



annual turnover referred to in that provision is established by taking into account the entire
revenue of the joint activity (received collectively by the participants in the joint activity)?’

26. Inthe proceedings before the Court, only the Republic of Lithuania and the European
Commission submitted written observations.

V. Legal assessment

A.  First question and first part of second question: Who is the correct taxable person in
this case?

27. By the first question and the first part of the second question, which can be examined
together, the referring court wishes to know who ultimately is the taxable person in accordance
with Article 9(1) of the VAT Directive and therefore liable for payment of the VAT on the parcels of
land supplied in this particular case.

28.  The only possibilities are the applicant alone (according to the Lithuanian tax authorities),
the partnership between the applicant and the business partner (in part, according to the
Commission), the applicant and his business partner collectively (in the opinion of the referring
court) or, in part at least, the business partner alone (in part, according to the Commission).

29. The answer to this question depends on at least one of the four possibilities (applicant,
business partner, partnership between applicant and business partner, applicant and business
partner together) qualifying for recognition as a taxable person within the meaning of the VAT
Directive (1.). This then raises the following question: what criteria should be applied in this case to
decide which of the four possible taxable persons is liable for payment of the VAT on the sale of
the parcels of land. That ultimately comes down to the question of how the specific transactions
are allocated to each of the possible taxable persons (2.).

1. Capacity to be a taxable person

30. According to the first sentence of Article 9(1) of the VAT Directive, ‘taxable person’ means
any person who, independently, carries out in any place any economic activity, whatever the
purpose or results of that activity. (4)

31.  According to the case-law of the Court, the terms used in Article 9(1) of the VAT Directive,
in particular the term ‘any person who’, give to the notion of ‘taxable person’ a broad definition. (5)
That definition focuses on independence in the pursuit of an economic activity to the effect that all
persons — natural or legal, both public and private, even entities devoid of legal personality —
which, in an objective manner, satisfy the criteria set out in that provision must be regarded as
being taxable persons for the purposes of VAT. (6)

32.  Thus, according to the Court, in order to establish that an economic activity is being carried
out in an independent manner, it is necessary to examine whether the person concerned performs
his activities in his own name, on his own behalf and under his own responsibility, and whether he
bears the economic risk associated with the carrying-out of those activities. (7)



33.  Although that final consideration is concerned more with the allocation of the transaction to
a particular person and less with the status of the taxable person, it is, according to the case-law of
the Court, a basic requirement of an economic activity according to Article 9 of the VAT Directive,
whereas the legal form in which those activities are performed (natural person, legal person or
partnership) and whether that legal form is recognised as having its own legal personality under
national law are immaterial. (8)

34. However, economic activity requires the respective national legal system to recognise the
capacity to act (in an economic sense) in legal transactions. (9) However, only structures which
are able to have rights and obligations can act in legal transactions and therefore have legal
capacity.

35. Natural and legal persons have legal capacity per definitionem. Other structures (that is
other forms of activity) may too under the respective national legal system, without (as the Court
rightly emphasised) needing to have their own legal personality. However, without one’s own legal
personality, one cannot be a taxable person within the meaning of the VAT Directive.

36. On the one hand, this is confirmed by the case-law of the Court on the existence of a
taxable supply, in which the Court emphasises that, in order for a taxable supply of a taxable
person to exist, a legal relationship between the parties is needed, within the framework of which
the supplies and the consideration are exchanged. (10) However, only a person with legal capacity
can establish a legal relationship.

37.  On the other hand, this confirms the case-law of the Court on the function of a taxable
person in the system of VAT, (11) in which the Court has found that the taxable person performs
the function of tax collector on behalf of the State. (12) However, only a structure with legal
capacity can identify tax on an invoice and collect it via the price or enforce it.

38. The Commission’s counter-contention that the Court has already recognised a civil
partnership/marital community (without legal capacity) as a taxable person, (13) must be refuted.

39. That is because the judgment of the Court cited by the Commission (14) did not concern
the question of who in that particular case was the taxable person liable for payment of the VAT.
On the contrary, it concerned co-ownership in fact in which several persons co-owned a property
in Germany with undivided shares. That community by undivided shares was simply a participation
in rem in a property which could not act as such in legal transactions. (15) However, one of the co-
owners was already a taxable person and wanted to exercise the right of deduction in respect of
the production costs of part of the property used for business purposes.

40. In HE, the Court’s ruling on the question of who was the recipient of the transactions was
that the community by undivided shares formed by the two spouses was neither a partnership with
legal personality nor a form which, although without legal personality, was able to act
independently; therefore it was not carrying out an economic activity (16) and it was the co-owners
who were the recipients of the transaction. (17) Thus, on the contrary, the Court rightly found that
a form of cooperation without legal capacity (that is a community without the power to act) does
not have the capacity to be a taxable person.

41.  Therefore, the fact remains that a certain legal capacity is required in order to be a taxable
person within the meaning of the VAT Directive. In this case, either the applicant or the business
partner alone or the applicant together with his business partner could easily have that capacity by
reason of the fact that they are natural persons and thus have legal capacity.



42.  However, what is unclear in this case is whether the form of cooperation between the
applicant and the business partner had that capacity. The referring court is required to decide,
based on the rules of the national legal system, whether that form of cooperation can in fact act in
legal transactions or whether it is, on the contrary, merely an undisclosed partnership that cannot
conduct itself outwardly. After all, it might be a silent partnership in which the business partner
merely has a financial interest in the activities of the applicant, while he (rather than the
partnership) acts outwardly.

43.  If the national legal system recognises the capacity of this form of cooperation between the
applicant and his business partner to enter into such legal relationships, then it can also be a
taxable person. However, it cannot be a taxable person if the national legal system does not
recognise that capacity for this form of cooperation (an example in Germany would be a silent
partnership within the meaning of Paragraph 230 of the Handelsgesetzbuch (Commercial Code)).

2.  Allocation of specific transactions to a taxable person

44.  Which of the three or four possible taxable persons should be allocated the taxable
transactions and be liable for payment of VAT in this particular case is a separate question.

45.  The case-law cited above (see points 31 and 32) provides a starting point. According to that
case-law, in order to establish that an economic activity is being carried out in an independent
manner, it is necessary to examine whether the person concerned performs his activities in his
own name, on his own behalf and under his own responsibility, and whether he bears the
economic risk associated with the carrying-out of those activities. (18) That is because, where
there are several possible taxable persons, only one taxable person can ultimately fulfil those
criteria. As far as | am aware, it is not possible to act fully in one’s own name and in the name of a
third party at one and the same time.

46.  These criteria established by the Court also guarantee that the customer can exercise any
right of deduction with legal certainty as, according to Article 266, point 5, of the VAT Directive, the
customer requires an invoice with the full name and address of the taxable person in order to do
so. However, he can only verify that information on the invoice if he knows who has acted in
relation to him (that is, outwardly).

47. Inthat sense, it is necessary in this case to examine who supplied the new buildings to
each respective purchaser in light of those criteria.

48.  According to the referring court, the applicant alone purchased the parcels of land in his
own name and was the sole owner recorded in the land register, he alone applied for and obtained
the construction permit and he alone sold the new buildings in his own name and raised the
corresponding invoices. Even if the form of cooperation between the applicant and the business
partner had legal capacity under national law, it did not conduct itself outwardly in its own name in
the legal transactions. As the cooperation between the applicant and the business partner had
already ended on 10 January 2011, it is also hard to imagine that they carried out the transactions
in May 2011, November 2012 and February 2013 as well. Nor did the applicant and his business
partner jointly conduct themselves outwardly, either before or after their cooperation had ended.
Thus, it follows immediately from those facts that the applicant alone acted as a taxable person in
this particular case.

49.  The business partner’s internal share of the profit and loss does not alter that. Contrary to
the view taken by the referring court and the Commission, the fact that a third party has an internal
financial interest does not mean that the person carrying out the activity outwardly (in this case the



applicant) has ceased to act independently. On the contrary, he has in any event initially acted
alone, on his own behalf and at his own risk and is therefore the taxable person liable for payment
of the VAT incurred on the transaction.

50. The applicant simply then has the opportunity to pass part of the risk on to another person
or the obligation to share the profit with another person. Inasmuch as it is uncomfortable with the
fact that the applicant alone is liable for payment of all the VAT, the referring court has overlooked
the fact that, depending on how the internal arrangement is configured, the business partner also
contributed to those additional project costs. If sharing of those costs was forgotten in the internal
arrangement, that is simply a question of the interpretation of the arrangement. However, it has no
impact on who qualifies as the taxable person carrying out the activity for VAT purposes.

51. The fact, mentioned by the referring court, that the tax authorities allocated certain income
to the business partner for income tax purposes is also immaterial here, as national income tax
law and EU VAT law pursue different objectives. For example, as a rule, income tax law generally
taxes the income of persons who do not act independently, such as employees, whom the VAT
Directive expressly excludes as taxable persons (Article 10).

52.  Furthermore, the subsequent (internal) possibility of passing the risk on to a third party does
not of itself change the fact that the person initially acted on their own behalf. This can be
illustrated using an insurance policy as an example. Even if an insurance policy covers all the
economic risks of a transaction conducted by an enterprise, that does not alter the fact that the
acting enterprise is the taxable person. Therefore, the insurance policy does not become the
taxable person in respect of that transaction, because the enterprise is able to pass on the risk of
loss in the event of a claim. The same would apply to any internal sharing of profit from the
insurance policy.

53.  Similarly, it follows from Article 132(1)(f) of the VAT Directive that internal forms of
cooperation must themselves conduct transactions in order to be treated as taxable persons. That
is not the case here, however. According to the facts recounted, the initial transactions (the sale of
the new buildings) were carried out by the applicant alone, not by the form of cooperation between
the applicant and the business partner.

54.  Even the business partner’s internal involvement in business decisions, highlighted by the
referring court, does not affect that conclusion. It has no outward effects and, therefore, cannot
affect the taxable person status of the person acting outwardly. First, it is nigh impossible to
determine with legal certainty the relevant impact of a third party required for that to happen.
Second, the customer cannot identify that internal influence even approximately, meaning that his
right of deduction would always be in jeopardy due to the absence of an invoice in due form. This
would conflict with the principle of a simple and efficient system of value added tax. (19)



55.  Moreover, as the Court has previously ruled, ‘the fact that some degree of cooperation
occurs’ cannot suffice to call into question the independence of the person carrying out the activity.
(20) In addition, the determinative role of a person in production ‘does not appear capable’ of
calling into question the finding that the persons carry out their activities independently, in that
each of them acts in his own name, on his own behalf and under his own responsibility. (21) In that
context, the Court has also regarded persons which conduct themselves outwardly as such in
relation to their suppliers, public authorities and, to a certain extent, their customers as
independent undertakings which are taxable persons for VAT purposes, even though they acted
for the most part under a common trade mark through a limited company whose share they hold.
(22) This applies a fortiori in this case, in which the applicant conducted himself independently in
relation to the vendor of the parcels of land and, later, in relation to the planning authorities and,
subsequently, his purchasers.

56. The relevance of conducting oneself outwardly is also illustrated by the rules in the VAT
Directive on commission payable on purchase or sale (Article 14(2)(c) and Article 28). In particular,
Article 28 of the VAT Directive (23) clearly illustrates that the deciding factor is that the person is
acting in his own name, even if not on his own behalf. That is because, where a taxable person
acts in his own name but on a third party’s behalf, it is by performing the activity that he supplies
the goods or services and he therefore remains an independent taxable person.

57.  This might be important in particular in relation to the ‘termination agreement’ of 10 January
2013 and the property transfer deed of 1 February 2013 for Buildings Nos 4 and 5. After all, the
subsequent sale of Building No 5 by the applicant to third parties might possibly have been a
transaction for commission in accordance with Article 14(2)(c) of the VAT Directive.

58. However, even if this case did involve a transaction for commission, that would not change
the applicant’s status as a taxable person acting independently. He acted in the sale of the
buildings either in his own name and on his own behalf (‘trading for own account’) or in his own
name on behalf of a third party (‘trading for commission’).

3. Intermediate conclusion

59.  Thus, in this case, the applicant would appear to be the taxable person liable for payment of
the VAT. He alone acted in his own name and on his own behalf (or possibly on behalf of a third
party) and thus at his own risk in relation to his customers (that is, outwardly).

B. Second part of the second question: calculation of annual turnover for the purpose of
the exemption for small enterprises

60. As, in my opinion, only the applicant can be regarded as a taxable person, there is no need
to answer the second part of the second question.

61. However, it needs to be answered in the alternative, in case the Court holds that either the
(silent) partnership between the applicant and the business partner or both those persons might
possibly be taxable persons each for their own part. It concerns how annual turnover is calculated
for the purpose of the exemption for small enterprises where several persons are involved in
generating the turnover.

62. As the Commission rightly states, the exemption for small enterprises relates to the
individual taxable persons and their turnover. That follows from the wording and the spirit and
purpose of Article 287 of the VAT Directive.



63.  As the tax exemption is not objectively linked to the nature of the activity, but only to a
turnover limit not being reached by the individual taxable persons, Article 287 of the VAT Directive
provides for a subjective exemption. As the Court has already ruled (24) and | have stated
elsewhere, (25) the purpose behind this subjective exemption resides primarily in administrative
simplification.

64.  Without such a limit, the tax authorities would have to treat any person who carries on even
a limited economic activity for the purposes of Article 9 of the VAT Directive as a taxable person
from the first euro. This would give rise to administrative expenditure not only for the taxable
person but also for the tax authorities, for which there would be no corresponding tax revenue.
(26) The de minimis limit in Article 287 of the VAT Directive is designed to avoid this. (27)

65.  That purpose also applies where two taxable persons act jointly, but each on his own
behalf, without being regarded jointly as an independent taxable person. The same applies where
joint action gives rise to a new taxable person who, by reason of his own legal capacity, must be
distinguished from his ‘founders’ and does not exceed the de minimis limit.

66. If, therefore, the partnership between the applicant and the business partner is the taxable
person performing the activity, the turnover of the partnership would be the criterion for the
purpose of establishing annual turnover within the meaning of Article 287 of the VAT Directive. If it
is the applicant and the business partner in the amount of their respective interest in the joint
transactions, then the annual turnover must also be considered separately for each of them.
Provided the configuration selected in each case is not to be regarded as an abusive practice, (28)
and there is no evidence of that in this case, this conclusion applies.

67. Inthe alternative, the answer to the second part of the second question must therefore be:
Article 287 of the VAT Directive provides for a subjective exemption from VAT. Therefore, the
annual turnover relates to the individual taxable persons carrying out the activity.

VI. Conclusion

68. To conclude, | propose that the Court answer the questions referred for a preliminary ruling
by the Lietuvos vyriausiasis administracinis teismas (Supreme Administrative Court of Lithuania)
as follows:

(1) Article 9(1) and Article 193 of Directive 2006/112/EC are to be interpreted as meaning that
the taxable persons referred to therein must be able to enter into legal relationships, identify VAT
on an invoice and collect it on the basis of the agreed price. This depends upon their capacity to
act as such in legal transactions under the national legal system, that is their legal capacity.

(2)  Article 9(1) and Article 193 of Directive 2006/112/EC are to be interpreted as meaning that a
person with the capacity to be a taxable person performs the economic activity concerned
‘independently’ if he acts in his own name and on his own behalf (or on behalf of a third party
within the framework of trading for commission), as the applicant did in this case.
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